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ASA system response to the Health, Social Care and Sport Committee’s call for views 

on the Non-surgical Procedures and Functions of Medical Reviewers (Scotland) Bill 

1. Background and introduction 

 
1.1. This submission is provided by the Advertising Standards Authority (ASA), the 
Committee of Advertising Practice (CAP) and the Broadcast Committee of Advertising 
Practice (BCAP) – the ‘ASA system.’     
 
1.2. The ASA system is providing this written submission in response to the Health, Social 
Care and Sport Committee’s call for views on the Non-surgical Procedures and Functions of 
Medical Reviewers (Scotland) Bill.  
  
1.3. The ASA is the UK’s independent advertising regulator. We have been administering the 
non-broadcast Advertising Code (written and maintained by CAP) for over 60 years and the 
Broadcast Advertising Code (written and maintained by BCAP) for 19, with our remit further 
extended in 2011 to include companies’ advertising claims on their own websites and in 
social media spaces under their control. 
 
1.4. We are the UK’s independent frontline regulator of ads by legitimate businesses and 
other organisations in all media, including online. Our work includes undertaking proactive 
projects and acting on complaints to tackle misleading, harmful or offensive advertisements. 
We are committed to evidence-based regulation, and we continually review new evidence to 
ensure the rules and our application of them remain fit-for-purpose. 
 
1.5. As the UK’s frontline advertising regulator, the ASA brings together different statutory, 
co-regulatory and self-regulatory enforcement mechanisms so they appear seamless to 
people and businesses. Our system involves the active participation of a range of legal 
backstops in the consumer protection landscape. We work closely with a network of partners 
including the Medicines and Healthcare products Regulatory Agency (MHRA), the General 
Pharmaceutical Council (GPhC), COSLA, Trading Standards Scotland, the Competition and 
Markets Authority and Ofcom. 
 
1.6. We call our model of partnering with businesses and other regulators ‘collective ad 
regulation.’ Our independence and the buy-in and support we receive through collective ad 
regulation delivers faster, more flexible, more joined-up and proportionate regulation. 
 
1.7. The UK Advertising Codes include rules reflecting specific legal provisions and rules 
developed through separate regulatory process, which in combination ensure ads don’t 
mislead, harm, or seriously offend their audience. The inclusion of the rules in the UK 
Advertising Codes has enormous benefits for responsible businesses and for consumers, 
who benefit from the protection the rules afford. 
 

1.8. We are not voicing support for or opposition to the Bill. And we are not commenting on 
the impact of the Bill on people wishing to access non-surgical procedures, the level of risk 
to people who wish to access these procedures or the impact on businesses and/or 
practitioners who carry them out.  
 
1.9. We are drawing to the Committee’s attention the potential knock-on effect that the 
prohibitions in the Bill might have on the advertising for these procedures and, by extension, 
our guidance and work in this area. We also aim to explore the practical challenges that 
might arise in determining whether a business or practitioner advertising their services is, or 



is not, legally permitted to carry out these procedures and who will have responsibility for 
determining that. And we seek clarification on whether there will be an enforcement 
body/bodies to refer potential non-compliant advertisers to. 
 

1.10. We are commenting specifically on Part 1 of the Bill which is intended to regulate the 
provision of certain non-surgical procedures. We have no comments on Part 2 of the Bill 
which proposes minor changes to the death certificate regime in Scotland. 
 
2. Overview of our rules 

2.1. Our rules and our work are already focussed on ensuring the content and targeting of 
ads for medicines, medical devices, health-related products, treatments and beauty products 
are responsible. That includes requiring that claims about the efficacy or safety of a 
treatment, or the qualifications of a healthcare practitioner are backed by suitably robust 
evidence, and that they’re targeted away from under-18 audiences. Crucially, the rules apply 
to ads and not the products or services, which are regulated by health regulators such as the 
MHRA.  
 
2.2. We stipulate that practitioners take care not to exaggerate or mislead about the qualities 
of the service they provide, for example their track record, facilities, nursing and other staff. 
And clinics must be registered with the Care Quality Commission (CQC) or other equivalent 
healthcare regulators; the ASA or CAP may require proof of registration. 
 
2.3. Our Advertising Codes reflect the law which prohibits any ad wholly or mainly directed to 
the general public which is likely to lead to the use of a prescription only medicine (POM). 
Products such as Botox, Kenalog and B12 fall into this category and, as such, are prohibited 
from being advertised to the public.  
 
2.4. Advertising for cosmetic clinics and beauty salons may promote the services they 
provide. However, they should do so in a non-specific way without a reference to Botox. And 
ads for non-surgical cosmetic procedures must not put undue pressure on people or trivialise 
the decision to undergo a treatment; for example, sales promotions related to cosmetic 
interventions should be undertaken with caution and countdown clocks and claims such as 
“Hurry, offer must end Friday” should not be used. And advertisers should ensure that 
promotions do not encourage consumers to undergo unnecessary or unwanted 
interventions. Particular care should be taken when offering discounts for packages for 
procedures or promotional mechanics such as loyalty schemes or incentives such as 
referring a friend.  
 
2.5. In terms of targeting restrictions; for non-broadcast advertising (including press, print, 
posters, marketers’ own websites, online media, social media, influencer marketing), ads 
cannot be placed in media that are aimed at under-18s, and in media in which 25% or more 
of the audience profile is under-18s. 
 
2.6. For broadcast advertising, cosmetic interventions must not be advertised in or adjacent 
to television and radio programmes commissioned for, principally directed at or likely to 
appeal to audiences below the age of 18. Our age-based targeting and scheduling rules for 
cosmetic interventions seek to protect children and young people from the potential harms 
arising from cosmetic interventions advertising, whilst ensuring such treatments and 
procedures can legitimately advertised at adults.   
 
2.7 Examples of “cosmetic interventions” that the targeting and scheduling rules are 
intended to cover include, but are not limited to: breast augmentation or uplift procedures, 
breast reduction, abdominoplasty (‘tummy tuck’), blepharoplasty (eyelid surgery), rhinoplasty 
(nose reshaping), rhytidectomy (face lift), labiaplasty, hair restoration surgery, dermal fillers, 

https://www.asa.org.uk/advice-online/health-prescription-only-medicines-websites.html


skin rejuvenation treatments such as injectable treatments, chemical peels, micro-needling, 
non-ablative laser treatments, laser or light treatments, micropigmentation (for example, 
permanent makeup tattoo), teeth whitening treatments. 
 
2.8 Further information about our rules and guidance related to cosmetic interventions 
advertising can be found here: Cosmetic surgery - ASA | CAP, Cosmetic Interventions; Non-
surgical procedures - ASA | CAP; Cosmetic Interventions: Social Responsibility - ASA | CAP; 
Guidance on the marketing of surgical and non-surgical cosmetic procedures - ASA | CAP; 
Beauty and Cosmetics: Treatments using fillers - ASA | CAP; Beauty and Cosmetics: 
Procedures using lasers - ASA | CAP; Beauty and Cosmetics: Chemical peels - ASA | CAP; 
Beauty and Cosmetics: Electrical devices for lines and wrinkles - ASA | CAP.  
 
3. Consideration of the Bill in relation to advertising and its regulation 
 
3.1. As set out in our response to the Scottish Government consultation on the regulation 
and licensing of non-surgical cosmetic procedures; the ASA system stands ready to ensure 
its regulation of advertising for non-surgical cosmetic procedures supports and reflects the 
Scottish Government’s development of a proportionate, robust and future-proofed framework 
to keep people safe when they choose to undergo a non-surgical cosmetic procedure. 
 
3.2. It is our understanding that if the Non-surgical Procedures and Functions of Medical 
Reviewers (Scotland) Bill is passed, it will mean various non-surgical procedures that pierce 
or penetrate the skin (as listed in the Bill) can only legally be provided in “permitted 
premises”. The Bill will also make it a criminal offence for a person to provide any of these 
procedures outwith a permitted premises and for a person to provide any of these 
procedures to someone under the age of 18. 
 
3.3. Based on our understanding of the current proposals we would draw to the Committee’s 
attention the potential knock-on effect that the prohibitions in the Bill might have on the 
advertising for these procedures and, by extension, our guidance and work in this area.  
 
3.4. The ASA and CAP are established to regulate advertising of legitimate goods and 
services. Following the Bill becoming an Act of the Scottish Parliament, we will continue to 
administer our existing rules and guidance in respect of advertising placed by legally 
permitted providers of non-surgical procedures captured within the scope of legislation.  
 
3.5  It is important to note, the ASA regulates ads/the advertiser, not the wider trading 
practices of the business or sole trader itself. We can also envisage potential scenarios 
where those entities not permitted to carry out the listed procedures will, nevertheless, 
advertise that they offer them. In such scenarios, should the ASA receive an ad complaint, it 
would be in the potentially challenging position of spending time and resource determining 
whether the entity was legally permitted to provide the procedure(s) in the first instance. 
Whilst the ASA may be able to consider ads by non-permitted entities under rules that 
prohibit marketers from stating or implying that a product can legally be sold if it cannot1, it 
would unlikely to be a straightforward determination whether such a breach of our Codes 
has occurred given that these ads are unlikely to state they are providing the products or 
services illegally. On that basis, once the Bill is enacted in law, while we may see businesses 
and individuals who are not permitted to carry out non-surgical procedures advertising their 
services; we consider their doing so is secondary to the specific breach of the law that 
prohibits them from carrying out the procedures in the first instance. 
 
3.6. We are of the view that further consideration should be given to the practicalities of 
enforcement in the event the Bill becomes an Act of Scottish Parliament.  

 
1 CAP Code rule 1.10.1 and BCAP Code rule 1.3.1.   
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3.7. We therefore seek clarification on whether there will be an enforcement body/bodies to 
refer potential non-compliant advertisers to. We do so because there are potential practical 
challenges that might arise for the ASA in determining whether a business or practitioner 
advertising their services is, or is not, legally permitted to carry out these procedures in the 
first instance. And if the ASA is not equipped to establish this, is there a body that is and will 
it be able to provide a list of registered/authorised practitioners/premises should the ASA 
require recourse? Would that body be Health Improvement Scotland? 
 
3.8. As set out in our introduction, the ASA system involves the active participation of a 
range of legal backstops in the consumer protection landscape; we work closely with a 
network of partners to deliver effective and proportionate regulation on behalf of people and 
business. In carrying out its regulation, the ASA benefits in places from partner organisations 
making compliance with the Advertising Code a licensing condition for businesses. Such an 
arrangement bolsters our ability to regulate effectively. We understand that the intent of the 
Bill is to ensure non-surgical procedures are regulated and provided in safe and hygienic 
environments, to protect prospective patients from the risks in seeking such procedures 
administered by unauthorised practitioners/businesses,  and to protect children and young 
people from the potential associated physical or psychological harm. We would additionally 
suggest making it a licence condition for authorised practitioners to comply with the 
Advertising Codes and having a suitable body to refer non-compliant advertisers to; this 
would play an important part in regulating ads in this sector. 
 
3.9. In summary, it is not currently clear if and how the regulation of non-surgical procedures 
and the legal prohibition on procedures being provided outwith permitted premises, as set 
out in the Bill, will relate to advertising by non-permitted premises and providers. We would 
therefore welcome discussions on the intent of the Bill in relation to advertising, the 
practicalities of enforcing any advertising restrictions, clarification on which body we would 
engage with and possibly refer non-compliant advertisers to, and the knock-on effect on any 
guidance we provide to advertisers. 
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