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We also contribute to public debates and consultations on matters relating to our 
concern and experience. Trustees give their time to QAAD freely, and bring 
voluntary and statutory experience from settings that include prevention, 
treatment, medical services and criminal justice.  QAAD does not represent the 
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QAAD RESPONSE TO CAP AND BCAP CODE REVIEW 
CONSULTATION; ADDENDUM ON ScHARR REVIEW  

 
Question 158: Given BCAP's policy consideration, do you agree that the 
evidence contained in the ScHARR Review does not merit a change to BCAP's 
alcohol advertising content or scheduling rules? If your answer is no, please 
explain why you consider the ScHARR Review does merit a change to BCAP's 
alcohol advertising content or scheduling rules. 
 
We do not agree that the evidence contained in the ScHARR review does not merit a 
change to BCAP’s advertising content or scheduling rules.   We believe that a 
tightening of restrictions is warranted, and we support the position that Alcohol 
Concern has adopted on these issues. We endorse the idea of a ban on the 
advertising of alcohol on television before the 9.p.m. watershed, and we would also 
support the proposal that 1/6 of advertising expenditure be devoted to public health 
messages. 
 
We accept the authority of the ScHARR report and its account of the limitations on 
the evidence-base.  However, we note the wording of the statement: ‘there is 
conclusive evidence of a small but consistent association of advertising with 
consumption at a population level.’  We also note that, whilst recognising the variable 
nature of the evidence about advertising limitation and the difficulties of extending it 
to a UK context, the authors state in the full report: 
 
‘Results vary substantially depending upon which published evidence is assumed to 
be most applicable to England, with overall changes in consumption of between -
0.2% and -2.2%, and the financial value of harm avoided over 10 years ranging from 
- £0.39bn to -£3.9bn. Similar exploratory analyses for the total elimination of 
exposure to advertising for under-18s show an overall change in consumption 
ranging from -0.1% to -0.4%, and the financial value of harm avoided over 10 years 
ranging from -£0.3bn to - £1.0bn.’  (page 11, ScHARR report) 
 
These gains are relatively modest in relation to other measures such as minimum 
price setting, but even the lower estimated figures would be extremely worthwhile in 
terms of health and well-being, as well as in terms of social savings.   
 
We acknowledge the specific methodological difficulties the report outlines in relation 
to banning advertising for under 18s.  However, a recent review of the available 



evidence (Smith and Foxcroft, 2009)1

 

, which limited itself to robust, predominantly 
longitudinal studies, concluded that: 

‘The data from these studies suggest that exposure to alcohol advertising in young 
people influences their subsequent drinking behaviour. The effect was consistent 
across studies, a temporal relationship between exposure and drinking initiation was 
shown, and a dose response between amount of exposure and frequency of drinking 
was clearly demonstrated in three studies. It is certainly plausible that advertising 
would have an effect on youth consumer behaviour, as has been shown for tobacco 
and food marketing.’ 
 
Whilst Smith and Foxcroft do not assert that limiting advertising would certainly 
reduce young people’s drinking (because there may be other factors involved other 
than those the studies controlled for), they note the emerging ‘stronger empirical 
evidence’ in this area and its application to policy.  Their conclusion also points up 
the potentially significant role of counter-advertising. 
 
Within the ScHARR report we note the middle estimate they consider suggests there 
would be a particularly strong effect on teenagers: 
 
‘The result of the ‘Mid’ scenario (37) is an estimated reduction in total consumption of 
just - 0.3%, but the effects on 11 to 18 year olds are estimated to be much more 
substantial with a reduction in consumption for that group of -9%. The estimated 
consequent reduction in harm occurs particularly in the area of crime, with -38,000 
offences and a crime costs reduction of - £28m per annum.’ (page 162) 
 
The health and social gains for young people of limiting alcohol advertising warrant a 
proactive approach. This is particularly the case given that apart from the risks of 
excessive consumption for young people at the time it occurs, there are indications 
from the current generation of mid-life drinkers that higher consumption in youth may 
be sustained into middle years (Joseph Rowntree Report, 20092). Studies also show 
that early onset drinking in young people is sustained into young adulthood 
(Andersen et al., 20033

 

) A precautionary approach to these significant risks seems 
wholly appropriate. 

There is further evidence that positive expectations of alcohol intake affects the 
consumption of young people, and advertising is one element in creating these 
expectations. A recent naturalistic study also showed that exposure to alcohol 
images is likely to increase the extent of intake at the time it occurs4

  

. As evidence 
message 10 of the ScHARR report summarises, ‘There is consistent evidence from 
longitudinal studies that exposure to TV and other broadcast media is associated 
with inception of and levels of drinking.’ 
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Advertising affects the general culture and individual expectations - and both of 
these need to modify if the damage from alcohol is to reduce.  Public health budgets 
for responsible drinking information are dwarfed by the amount spent on the positive 
promotion of alcohol.   The proposal that a proportion be used for safety messages is 
desirable in terms of public awareness - and whilst the potential social savings are 
uncertain in their configuration, as the ScHARR report outlines, some at least are 
likely.   
 
The consultation discussion inherently raises the question of what level of proof is 
required before a precautionary approach can and should be taken. We believe that 
on the basis of the balance of strong probabilities and the desirability of the social 
goals to be achieved, there is already sufficient evidence for action.  The ScHARR 
report suggests that some positive impacts would be likely to result from restrictions 
in the three areas it outlines, even though the level and types of gain are difficult to 
estimate.  The developing evidence-base relies on policies being adopted and then 
measured for impact, and no certainty about outcomes can be guaranteed in a UK 
context except by UK action.  We believe, therefore, that the time has come for these 
restrictions to be adopted.  We note that similar measures have been adopted in 
other European countries, some of which have lesser alcohol problems than the UK.  
As Pratten and Lovett5

 
 note: 

‘….members of the European Union signed the WHO’s European Charter on 
Alcohol, which declared that ‘children and adolescents have the right to grow up in 
an environment protected from the negative consequences of alcohol consumption 
and, to the extent possible, from the promotion of alcoholic beverages’. The result 
was that each member state reduced the advertising of alcohol addressed 
specifically to young people. As illustrations: Belgium stopped spirit advertising on 
commercial TV and all alcohol advertising on radio; France prohibited advertising on 
TV for alcohol over 1% ABV and on advertising in publications for young people and 
sports venues; Ireland banned spirit advertising on radio or TV, refused to allow 
alcohol adverts before sports  
programmes and insisted that the same advert could appear only once per night on 
any channel; Italy permits alcohol adverts on TV only after 8pm; Luxembourg radio 
and TV adverts must not depict consumption of alcohol or feature young people or 
sportsmen or drivers consuming alcohol; Portugal has restricted alcohol advertising 
on TV to 10pm and later, and Spain’s watershed is 9.30 pm (Institute of Alcohol 
Studies).” ‘ 
 
For all these reasons, then, we suggest that two of the measures discussed in the 
ScHARR report  - pre-watershed television advertising and public health messages 
with 1/6 of current advertising revenue - be adopted.  Whilst we think in principle a 
full advertising ban would be desirable on similar grounds, we accept that it may be 
helpful to start with these limited measures before wider ones are implemented.  We 
note the evidence that advertising restrictions have a more substantial and 
measurable impact if they are linked with other harm-reduction initiatives, and hope 
that a broader approach will be developed.  We would, of course, expect that the 

                                         
5  Pratten, J.D., Lovatt, C.J.  (2006) None for the road: an attempt to identify the responsibility for ethical 
alcohol service.’ Paper presented at the Business Studies and the Environment Conference, Corporate 
Responsibility Research Conference at Trinity College Dublin, 2-5 September 2006. 



impact of these restrictions would be rigorously researched to assist further policy 
development.   
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RESPONSE TO CONSULTATION ON PROPOSED ADVERTISING 
STANDARD CODES FOR CAP AND BCAP 

 

Question 1 – Given BCAP’s policy consideration, do you agree that rule 1.2 should 
be included in the proposed BCAP Code?  If your answer is no, please explain why. 
 
We agree with this inclusion, and that codes should have a sense of 
responsibility to the audience and society. 
 
 

  

Breath-testing devices and products that purport to mask the effects of 
alcohol 

Question 57 
 
Given its policy consideration, do you agree with BCAP’s proposal to extend to radio 
the present TV ban on advertisements for breath-testing devices and products that 
purport to mask the effects of alcohol?  If your answer is no, please explain why. 
 
We agree with this proposal. 
 
 

 
Section 17: Gambling 

Question 105 
 
Given BCAP’s policy consideration, do you agree in principle that National Lottery 
and SLA lottery broadcast advertisements should be regulated by the same rules?  
If your answer is no, please explain why. 
 
We agree that broadcast advertisements for the National Lottery and Society 
and Local Authority Lotteries should be regulated by the same rules. As 
Quakers we opposed the National Lottery, which encouraged gambling as a 
method of fund-raising, and was given special status for this reason.  Whilst 
we support many of its social purposes, we prefer to see these achieved by 
other methods.  All lotteries are gambling, though their funds may be put to 
positive use.  We believe that the NL should be regulated as a gambling 
activity, and that high standards of social responsibility should be common to 



all. 
 
 

 
Consistency; age of appeal of content 

Question 106  
 
Given BCAP’s policy consideration, especially the requirement for consistency in 
regulation, do you agree it is proportionate to increase the restriction on age of 
appeal for broadcast National Lottery advertisements from 16+ to 18+? If your 
answer is no, please explain why. 
 
We agree that no gambling advertisements, including the National Lottery, 
should appeal to those under 18 years of age. 
 
 

 

Consistency; age at which a person may be featured gambling in a lottery 
advertisement 

Question 107   
 
Given BCAP’s policy consideration, especially the requirement for consistency in 
regulation, do you agree it is proportionate to apply rules 18.6 and 18.7 to all 
broadcast lottery advertisements? If your answer is no, please explain why. 
 
We wonder if there is a discrepancy between the text in the consultation and 
the wording in 18.6 – namely, the word ‘not’ seems to have been omitted from 
the first sentence of 18.6.   
Our view is that the age of people portrayed in advertisements for the National 
Lottery should appear to be over 25, as is the case for other gambling 
advertisements.   
 
18.7. As Quakers we have strong reservations about the advertising of the 
National Lottery portraying the benefits of its funding for children’s causes 
and showing children in so doing. It is hard to separate this from an 
encouragement to gamble.  However, we realise that others may find this 
acceptable and if it is to be the case, we would hope that the standard of no 
explicit encouragement to gamble be strongly applied.      
 
 

 
Consistency; other lottery rules 

Question 108 
 
Given BCAP’s policy consideration, do you agree that the rules included in the 
Lottery Section of the Code are in line with BCAP’s general policy objectives (see 
Part 1 (4) of this consultation document) and should be applied to broadcast 
advertisements for the National Lottery as they presently are to broadcast 
advertisements for other lotteries?  If your answer is no, please explain why and, if 
relevant, please identify those rules that should not be applied to advertisements 
for the National Lottery. 



 
We do accept that the new requirements are in line with BCAP’s general 
objectives. 
 
 

 
Participating in a lottery in a working environment 

Question 109 
 
Given BCAP’s policy consideration, do you agree that lottery advertisements 
should be able to feature participation in a lottery in a working environment?  If 
your answer is no, please explain why. 
 
We do not agree that SLA lottery advertisements should be able to feature 
lottery participation in a working environment.  The National Lottery was 
allowed an exemption from the general prohibition because of its special 
status, and the general trend of the changes proposed in this document is to 
remove that.  We do not disagree with this, but we would like standards to be 
rounded up, not down.   
 
We accept that there are many work-based syndicates for lottery play, but 
believe that gambling should not be encouraged in non-gambling 
environments.  This general principle was accepted within the Gambling Act of 
2005, though National Lottery gambling was one of the de facto exceptions.  
Now that the NL special status in advertising is being reconsidered, we would 
prefer to see the general gambling safety principle observed. If lotteries are 
enabled to be portrayed in the working environment, other gambling sectors 
may press for the same standard to apply to them.  The normalization of 
gambling in non-gambling venues goes against the spirit of the Act and we 
disagree with it in principle.    
 
 

 
Other questions 

Question 110 
 
i) Taking into account BCAP’s policy consideration, do you agree that BCAP’s 
rules on Gambling and Lotteries are necessary and easily understandable?  If 
your answer is no, please explain why. 

ii) On consideration of the mapping document in Annex 2, can you identify any 
changes from the present to the proposed rules that are likely to amount to a 
significant change in advertising policy and practice and are not reflected here and 
that should be retained or otherwise be given dedicated consideration? 

iii) Do you have other comments on this section? 
 
We do not have any further comments on this section. 
 
 



 
Section 19: Alcohol 

 
Sales promotions in alcohol advertisements 

Question 111  
 
Given BCAP’s policy consideration, do you agree that rule 19.11 should be 
included in the proposed BCAP Code?  If your answer is no, please explain why. 
19.11 Advertisements may include alcohol sales promotions but must not imply, 
condone or encourage immoderate drinking. 
 
We have general concerns about the sales promotion of alcohol, but agree that 
advertising should be prevented from marketing that could encourage 
irresponsible use. 
 
 

 
Irresponsible handling of alcohol 

Question 112  
 
Given BCAP’s policy consideration, do you agree that rule 19.12 should be included 
in the proposed BCAP Code?  If your answer is no, please explain why.  
 
We agree that this rule should be included in the code. 
 
 

 
Alcoholic strength 

Question 113  
 
Given BCAP’s policy consideration, do you agree that rule 19.10 should be 
included in the proposed BCAP Code?  If your answer is ‘no’, please explain why. 
19.10 
Advertisements may give factual information about the alcoholic strength of a drink 
or make a factual strength comparison with another product but, except for low-
alcohol drinks, which may be presented as preferable because of their low alcoholic 
strength, must not otherwise imply that a drink may be preferred because of its 
alcohol content or intoxicating effect. 
 
We agree that care needs to be taken in how the strength of alcoholic 
beverages is portrayed. However, we do think that low alcohol content may be 
regarded as a positive feature by many in society. We support the reasoning 
and the proposals in the document. 
 
 
 

 
Alcohol in a working environment  

Question 114  
 



Given BCAP’s policy consideration, do you agree that rule 19.14 should be 
included in the proposed BCAP Code?  If your answer is no, please explain why. 
 
We agree that the radio principle should be applied to television, and that 
alcohol should not be portrayed in the working environment.  We have some 
concerns about the word ‘normally’, but agree that the example given in the 
document (of a brewer tasting his beer) is exceptional. We hope that guidance 
on the spirit of this rule would accompany the adoption of this standard. 
   
 

 
Exception for children featuring incidentally in alcohol advertisements 

Question 115  
 
Given BCAP’s policy consideration, do you agree that rule 19.17 should be 
included in the proposed BCAP Code?  If your answer is no, please explain why. 
 
We find this a difficult area, and one in which there seems to be little research.  
We accept that children seeing the responsible use of alcohol may often be 
unexceptionable.  However, we are mindful of the Chief Medical Officer’s 
advice about children not drinking before the age of fifteen and drinking very 
carefully up to the age of seventeen.  One of his suggested messages to 
parents and carers is ‘Look at your own drinking and ask what example it 
sets.’ (‘Consultation on children, young people and alcohol’ Department for 
Children, Schools, and Families, 2008, p 27.)  We do have some concerns at 
the drinking of alcohol being regularly portrayed, as it may associate alcohol 
with a routine expectation of a happy or normal family time.  This is a 
particular consideration in view of the fact that most advertisements are 
repeated and children would have access to them.  On balance, therefore, we 
think that it would be best for there to be an assumption that children would 
not be portrayed.  
 
 

 
Low alcohol exceptions  

Question 116 
 
i) Given BCAP’s policy consideration, do you agree that it is wrong to exempt 
television advertisements for low alcohol drinks from the rule that requires anyone 
associated with drinking must be, and seem to be, at least 25 years old?  If your 
answer is no, please explain why. 
 
ii) Given BCAP’s policy consideration, do you agree that it is wrong to exempt 
television advertisements for low alcohol drinks from the rule that prevents 
implying or encouraging immoderate drinking, including an exemption on buying a 
round of drinks?  If your answer is no, please explain why.  
 
We agree with BCAP’s position that these exemptions are not consistent 
with the purpose of advertising the low alcohol quality of certain drinks.   
We agree that the advertising of low alcohol drinks should be subject to the 



same age restrictions as other forms of alcohol, and that they should not 
portray anything that might encourage immoderate drinking, such as 
repeated round-buying. 
 
Question 117  
 
i) Given BCAP’s policy consideration, do you agree that it is wrong to exempt 
radio advertisements for low alcohol drinks from the rule that prevents implying or 
encouraging immoderate drinking, including an exemption on buying a round of 
drinks?  If your answer is no, please explain why. 
 
ii) Given BCAP’s policy consideration, do you agree that it is wrong to exempt 
radio advertisements for low alcohol drinks from the rule that prevents 
encouraging excessive consumption via sales promotions?  If your answer is no, 
please explain why.  
 
iii) Given BCAP’s policy consideration, do you agree that it is wrong to exempt 
radio advertisements for low alcohol drinks from the rule that prevents featuring a 
voiceover of anyone who is or appears to be 24 or under?  If your answer is no, 
please explain why.  
 
We agree that the exemption for radio is inconsistent and support its removal. 
 
Question 153 
 
Given BCAP’s policy consideration, do you agree that it is no longer necessary to 
restrict detailed TV text advertisements for gambling to full advertising pages 
devoted solely to such advertisements?  If your answer is no, please explain why. 
 
 
We do not have any further comments on this section. 



 
RESPONSE TO CAP CODE REVIEW 

 
Q. 
NO. 

RESPONSE 

1 Rule 1.1 states that “Marketing communications should be legal, decent, honest and 
truthful.”   However, a number of other rules in this section have been changed from 
should to must 
 

but this one hasn’t. 

2 No additional comments to add. 
 

3 AGREED - THIS GOES TO THE HEART OF LEGAL, DECENT, HONEST AND TRUTHFUL. 
 

4 IN AN IDEAL WORLD THE SPIRIT OF THE CODE SHOULD DEAL WITH THIS REQUIREMENT. 
 
However, a number of ASA adjudications have been produced where claims have not 
been based on normal use and have caused the ad to be misleading and so on this basis 
it would seem that the new rule is necessary. 
 

5 It would seem reasonable given that restrictions on availability if not communicated, lead 
to unnecessary disappointment. 
 

6 YES, THIS PROVIDES MORE FLEXIBILITY GIVEN THE INCREASED USE OF INTERNET AND EMAIL 
COMMUNICATIONS. 
 
CLARIFICATION WOULD BE WELCOMED ON THE USE OF TESTIMONIALS TAKEN FROM CUSTOMER 
COMMUNICATIONS WHERE THE CUSTOMER IS QUOTED BUT WHOSE DETAILS ARE NOT GIVEN, E.G. 
“MRS P” OR “CUSTOMER FROM LONDON”. 
 

7 Yes the proposed new code requirement 3.54 seems to deal adequately with this. 
 

8 Yes, this merely enforces the Consumer Protection from Unfair Trading Regulations. 
 

9 No additional comments to add. 
 

10 Yes, however, access to information should be made available to guide promoters as to 
the most common effects or techniques that could affect those suffering from 
photosensitive epilepsy. 

11 No additional comments to add. 
 

12 Yes, this merely enforces the Consumer Protection from Unfair Trading Regulations. 
 

13 Yes, agreed. 
 

14 No additional comments to add. 
 

15 No additional comments to add. 
 

16 Unable to comment as not relevant to market operating in. 
 



 
17 IN THEORY, WHERE CRITERIA IS REALISTIC, ACHIEVABLE AND REASONABLE THERE SHOULD BE 

FEW INSTANCES WHERE IT WOULD NOT BE MET. 
 
HOWEVER, THE RECENT ADJUDICATION IN THE CASE OF SYMWORKS T/A SHINYSHACK (PRIZE 
WITHHELD BECAUSE OF CHEATING CONCERNS) SHOWS THAT WITHHOLDING PRIZES WAS 
JUSTIFIED EVEN THOUGH THE CRITERIA SET OUT IN THE RULES WAS MET.   
 
THIS MAY NEED SOME ADDITIONAL THOUGHT AS TO THE WORDING OF THE PROPOSED RULE, BUT 
WE WOULD SUPPORT THE OBJECTIVE OF THE RULE. 
 

18 YES, THIS IS A REASONABLE APPROACH. 
 

19 Yes, no issues. 
 

20 Yes, but need greater clarification see q22 below. 
 

21 Yes this appears to be a reasonable response to practical difficulties faced by promoters. 
 

22 IN THEORY, YES, ALTHOUGH THERE IS LIKELY TO BE SOME CONFUSION AROUND WHAT IS 
CLASSED AS A “SIGNIFICANT PROPORTION.”  
FOR EXAMPLE, WOULD ANYTHING OVER 50% BE SIGNIFICANT OR WOULD SOMETHING LIKE 66% 
(AS USED IN TYPICAL APR CREDIT ADVERTISING) BE APPROPRIATE? 
 
THERE IS SOME CONCERN THAT EVEN PROVIDING GUIDANCE ON WHAT CONSTITUTES A 
“SIGNIFICANT PROPORTION” WOULD STILL NOT ADDRESS THOSE PROMOTERS THAT MERELY TRY 
TO AVOID THE SPIRIT OF THE CODE, I.E. THEY COULD MERELY SET THE ALLOCATION LEVEL AT 1% 
BELOW ANY GUIDANCE. 
 

23 YES, THIS APPEARS TO BE REASONABLE AND RELAXES THE PRACTICALITIES FOR PRIZE DRAW 
SELECTION WHERE THERE IS AN ALTERNATIVE LEVEL OF PROTECTION PROVIDED FOR THE 
CUSTOMER, E.G. RANDOM COMPUTER PROCESS. 
 

24 NOT CLEAR OF THE RELEVANCE OF “CAN BE” FOR REGIONAL PROMOTIONS AND “MUST BE” FOR 
NATIONAL PROMOTIONS. 
 
IT IS POSSIBLE TO RUN SEPARATE REGIONAL PROMOTIONS BUT THE AMOUNT OF PROMOTIONS 
AND GEOGRAPHICAL SPREAD ARE SUCH THAT THEY EFFECTIVELY COVER MOST OF THE NATION.  
 
IF THE PROCESS HAS BEEN VERIFIED BY A SUITABLE INDEPENDENT PARTY TO BE SECURE FAIR 
AND RANDOM AND CAN BE INDEPENDENTLY AUDITED AND THE PROMOTER HAS COMPLIED WITH 
THE REST OF THE CODE SHOULD AN ABILITY TO AUDIT SUFFICE?   
 
On the same basis, it does seem disproportionate to require an independently audited 
statement as per current rule 35.8 
 

25 YES.  ALTHOUGH THE “MAKE-UP” OF THE POOL WILL NOT ALWAYS BE KNOWN WHICH COULD MAKE 
INDEPENDENCE DIFFICULT. 
 

26 Yes, no issues. 
 

27 Yes, merely supports the CPRs. 
 



 
28 NEW CODE REF 8.23 CHANGES OLD RULE 35.5 FROM “THE RULES SHOULD CONTAIN NOTHING 

THAT COULD REASONABLY HAVE INFLUENCED THE CONSUMER AGAINST MAKING A PURCHASE OR 
PARTICIPATING” ,  TO “THE RULES MUST
 

 CONTAIN NOTHING...” 

THERE MAY BE RULES SUCH AS PARTICIPATING IN PUBLICITY WHICH COULD INFLUENCE THE 
DECISION NOT TO PARTICIPATE.  HOW THIS IS A REASONABLE RULE. 
 
IT IS SUGGESTED THAT THIS WORDING COULD BE CHANGED TO “THE RULES MUST CONTAIN NO 
UNREASONABLE CONDITIONS 

 

THAT COULD INFLUENCE THE CONSUMER AGAINST MAKING A 
PURCHASE OR PARTICIPATING..” 

29 Unable to comment as not relevant to market operating in. 
 

30 Agreed. 
 

31 No additional comments to add. 
 

32 Yes, agreed. 
 

33 YES, AS BLUETOOTH COMMUNICATION REQUIRES THE MOBILE PHONE USER TO ACCEPT THE 
COMMUNICATION.  HOWEVER, SEE RESPONSE TO Q34. 
  

34 NEW CODE REF 10.6 STATES THAT  
“MARKETING COMMUNICATIONS SENT BY ELECTRONIC MAIL (BUT NOT THOSE SENT BY 
BLUETOOTH TECHNOLOGY) MUST CONTAIN THE MARKETER’S FULL NAME AND A VALID ADDRESS, 
FOR EXAMPLE AN E-MAIL ADDRESS OR A SMS SHORT CODE TO WHICH RECIPIENTS CAN SEND 
OPT-OUT REQUESTS.” 
 
In addition, new code 10.4.1 states 
MARKETING COMMUNICATIONS ARE SUITABLE FOR THOSE THEY TARGET. 
 
WITH SPECIFIC REFERENCE TO BLUETOOTH TECHNOLOGY, THERE ARE A COUPLE OF 
OBSERVATIONS: 
 

• BLUETOOTH IS TARGETED MERELY AT CONSUMERS WHO HAVE THEIR BLUETOOTH 
ENABLED DEVICES SET IN DISCOVERABLE MODE.  FOR THIS REASON, PROMOTERS 
CANNOT TARGET SPECIFIC COMMUNICATIONS AT SPECIFIC CONSUMERS, E.G. IT WOULD 
NOT BE POSSIBLE TO DIRECT ADULT CONTENT ONLY TO ADULTS. 

• WHILST TARGET CONSUMERS CAN ACCEPT OR REJECT A COMMUNICATION THEY CANNOT 
TELL AT THAT POINT THE CONTENT OF THE PROMOTION.   

• A LARGE AMOUNT OF CHILDREN NOW HAVE MOBILE PHONES AND THERE IS A RISK THAT 
INAPPROPRIATE CONTENT COULD BE RECEIVED BY THIS GROUP. 

• IN ADDITION, THE LACK OF THE PROMOTER’S NAME OR CONTACT DETAILS IN A 
BLUETOOTH PROMOTION WOULD POSSIBLY RESTRICT THE ABILITY OF A RECIPIENT OR 
THEIR REPRESENTATIVE FROM COMPLAINING ABOUT THE CONTENT OF THE PROMOTION. 

 
This may require greater guidance within the code about the content of Bluetooth 
communications. 
 

35 – 43 Unable to comment as not relevant to market operating in. 
 

44 No issues. 
 

45 No additional comments to make. 
 



 
46-73 Unable to comment as not relevant to market operating in. 

 
74 No additional comments to make. 
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19 JUNE 2009   
 
RE: BCAP AND CAP CODE REVIEWS: A RESPONSE TO THE 

CONSULTATIONS 
 
REPRODUCTIVE HEALTH MATTERS IS AN INTERNATIONAL PUBLICATIONS 

PROJECT WHOSE AIM AS A CHARITY IS: "TO ADVANCE EDUCATION FOR THE 
PUBLIC BENEFIT CONCERNING ALL ASPECTS OF THE REPRODUCTIVE HEALTH AND 

REPRODUCTIVE RIGHTS OF WOMEN WORLDWIDE, IN PARTICULAR BY THE 

PRODUCTION OF REGULAR PUBLICATIONS IN THIS FIELD." WE PRODUCE AN 

INTERNATIONAL, TWICE-YEARLY, PEER REVIEWED JOURNAL COVERING ALL 

ASPECTS OF REPRODUCTIVE AND SEXUAL HEALTH, WHICH IS TRANSLATED 

INTO SEVEN LANGUAGES IN ADDITION TO ENGLISH, PRODUCE PUBLICATIONS 

FOR OTHERS IN THE FIELD, INCLUDING THE WORLD HEALTH 

ORGANIZATION, AND ORGANISE SEMINARS AND CONFERENCES. IN THE 17 

YEARS OF OUR EXISTENCE, WE HAVE MOTIVATED AND PUBLISHED AN 

EXTENSIVE BODY OF LITERATURE IN THIS FIELD FROM AROUND THE WORLD 

THAT EXPLORES WOMEN-CENTRED PERSPECTIVES AND HOW TO IMPROVE 

NATIONAL POLICY AND PRACTICE IN WAYS THAT BENEFIT BOTH WOMEN AND 

MEN, AND CHILDREN.  WE ALSO SUPPORT WOMEN’S RIGHT TO ACCESS AND 

USE CONTRACEPTION, TO SAFE PREGNANCY AND MOTHERHOOD, AND TO 

SAFE, LEGAL ABORTION GLOBALLY. WE PARTICIPATE ACTIVELY IN VOICE 

FOR CHOICE, THE UK COALITION TO DEFEND AND EXTEND WOMEN’S RIGHT 

TO CHOOSE ABORTION. 
 
THE FOLLOWING IS OUR RESPONSE TO THREE QUESTIONS IN THE 

CONSULTATION DOCUMENT ON CHANGES TO THE BCAP CODE, AND A 

COMMENT ON ONE PARAGRAPH OF EXPLANATORY TEXT, SOME OF WHICH 

ALSO APPLY TO THE CAP CODE: 
 
 
*************** 
QUESTION 61 
GIVEN BCAP’S POLICY CONSIDERATION, DO YOU AGREE THAT, UNLESS 

PREVENTED BY LAW, IT IS NOT NECESSARY TO MAINTAIN THE PRESENT 



PROHIBITION ON THE USE OF HEALTH PROFESSIONALS IN TV 

ADVERTISEMENTS FOR PRODUCTS THAT HAVE NUTRITIONAL, THERAPEUTIC 

OR PROPHYLACTIC EFFECTS AND IN RADIO ADVERTISEMENTS FOR 

TREATMENTS? IF YOUR ANSWER IS NO, PLEASE EXPLAIN WHY.   
 
RESPONSE:  
WE ARE OPPOSED TO THE ADVERTISING OF MEDICINES AND OTHER 

TREATMENTS ON TELEVISION AND RADIO, AND IN PRINT. WE HAVE SEEN AT 

FIRSTHAND THE EFFECT OF SUCH ADVERTISEMENTS IN THE UNITED STATES, 
WHERE THIS HAS LONG BEEN PERMITTED.6

 

 THE PUBLIC ARE LED BY SUCH 

ADVERTISEMENTS TO BELIEVE THAT THEY MAY BE SUFFERING FROM A 

CONDITION THAT HAS NOT BEEN IDENTIFIED AND ENCOURAGED TO DISCUSS 

WITH THEIR DOCTOR WHETHER THEY MIGHT HAVE THE CONDITION AND 

BENEFIT FROM THE PRODUCT OR TREATMENT. WE BELIEVE SUCH 

ADVERTISEMENTS ENCOURAGE PEOPLE TO FEEL AFRAID THAT THEY ARE ILL 

OR UNDER-NOURISHED WHEN THEY ARE NOT, AND ARE THEREFORE 

UNETHICAL AND SHOULD BE BANNED.  

IN THIS CONTEXT, WE BELIEVE IT IS A SERIOUS CONFLICT OF INTEREST FOR 

ANY HEALTH PROFESSIONAL TO PARTICIPATE IN SELLING PRODUCTS AND 

TREATMENTS AS DESCRIBED IN QUESTION 61. WE BELIEVE THIS 

CONTRIBUTES TO A CULTURE IN WHICH HEALTH CARE BECOMES A 

CONSUMER PRODUCT, WHICH IN TURN ENCOURAGES PRIVATE HEALTH CARE 

AND PRIVATE HEALTH INSURANCE, ALL OF WHICH WE OPPOSE. 
 
SECONDLY, WE BELIEVE SUCH ADVERTISEMENTS ENCOURAGE PEOPLE TO 

BELIEVE THAT IN ORDER TO OBTAIN CERTAIN PRODUCTS AND TREATMENTS, 
THEY MUST PURCHASE THEM, WHEN IN FACT THEY MAY BE AVAILABLE ON 

THE NHS IF AND WHEN THEY ARE REQUIRED. THIS COULD APPLY TO 

PRODUCTS AND TREATMENTS RELATED TO SEXUAL AND REPRODUCTIVE 

HEALTH, SUCH AS CONDOMS, CONTRACEPTIVES, TREATMENT FOR SEXUALLY 

TRANSMITTED INFECTIONS SUCH AS HERPES, VACCINATION AGAINST HUMAN 

PAPILLOMAVIRUS, DONOR INSEMINATION AND OTHER ASSISTED CONCEPTION 

TREATMENTS. WE THEREFORE URGE THAT ANY SUCH ADVERTISEMENTS 

BROADCAST OR PUBLISHED IN THE UK SHOULD BE REQUIRED TO STATE, 
WHERE IT IS THE CASE, THAT THESE PRODUCTS AND TREATMENTS ARE 

AVAILABLE FREE FROM THE NHS. 
 
 
*************** 

                                         
6 HULL SC, PRASAD K. READING BETWEEN THE LINES: DIRECT TO CONSUMER ADVERTISING OF GENETIC 

TESTING IN THE USA. REPRODUCTIVE HEALTH MATTERS 2001;9(18):44048. 



QUESTION 62  
I)‘GIVEN BCAP’S POLICY CONSIDERATION, DO YOU AGREE THAT IT IS 

NECESSARY TO MAINTAIN A RULE SPECIFIC TO POST-CONCEPTION ADVICE 

SERVICES AND TO REGULATE ADVERTISEMENTS FOR PRE-CONCEPTION 

ADVICE SERVICES THROUGH THE GENERAL RULES ONLY?’  
 
II) GIVEN BCAP’S POLICY CONSIDERATION, DO YOU AGREE THAT RULE 

11.11 SHOULD BE INCLUDED IN THE PROPOSED BCAP CODE?  
 
RESPONSE:  
YES, WE AGREE THAT IT IS NECESSARY TO MAINTAIN A RULE SPECIFIC TO 

POST-CONCEPTION ADVICE SERVICES AND TO THAT END, RULE 11.11 SHOULD 

BE INCLUDED IN THE PROPOSED BCAP CODE.  
 
WE CONSIDER IT EXTREMELY IMPORTANT THAT POST-CONCEPTION 

PREGNANCY ADVICE SERVICES BE REQUIRED TO MAKE IT CLEAR WHETHER 

OR NOT THEY REFER WOMEN DIRECTLY FOR ABORTION AS PREGNANT 

WOMEN MAY APPROACH THEM SPECIFICALLY SEEK SUCH REFERRAL. THE 

FAILURE TO MAKE THIS CLEAR CREATES AN OBSTACLE TO ACCESSING A 

LEGAL ABORTION, AND CAN CAUSE UNNECESSARY DELAY AND EVEN HARM 

TO WOMEN IN A VULNERABLE STATE WHO ARE SEEKING HELP, WHO HAVE 

THE EXPECTATION THAT THEY WILL BE GIVEN THIS INFORMATION.7

 

 A 

REQUIREMENT THAT SERVICES STATE WHETHER THEY REFER WOMEN 

DIRECTLY FOR ABORTION SUPPORTS THE CONCEPT OF “TRUTH IN 

ADVERTISING” AND MAKES IT MORE DIFFICULT FOR WOMEN TO BE MISLED.  

MOREOVER, THERE SHOULD BE A REQUIREMENT THAT THIS INFORMATION IS 

DISPLAYED PROMINENTLY IN ANY ADVERTISEMENT, NOT JUST IN TINY PRINT 

WHERE IT CAN EASILY BE MISSED.  
 
IT IS ALSO IMPORTANT THAT THE CODE RECOMMENDS WHAT LANGUAGE 

SHOULD BE USED FOR THIS STATEMENT, IN ORDER TO PREVENT SERVICES 

WHOSE AIM IS TO CONVINCE WOMEN NOT TO HAVE AN ABORTION FROM 

USING VAGUE OR CONFUSING STATEMENTS THAT OBFUSCATE THE POINT. 
THE STATEMENTS COULD FOR EXAMPLE BE: “THIS SERVICE WILL / WILL NOT 

REFER WOMEN DIRECTLY FOR AN ABORTION IF THEY REQUEST SUCH 

REFERRAL.”  
 

                                         
7 INGHAM R, LEE E, CLEMENTS SJ, STONE N. REASONS FOR SECOND TRIMESTER ABORTIONS IN ENGLAND 

AND WALES. REPRODUCTIVE HEALTH MATTERS 2008;16(31 SUPPLEMENT):18-29. 



THIS REQUIREMENT SHOULD APPLY TO BOTH THE BROADCAST CODE AND TO 

THE NON-BROADCAST CODE AS WELL, AND WE ARE COPYING THIS PAPER TO 

THE CAP CONSULTATION TO MAKE THIS POINT.  
 
WE DO NOT AGREE THAT ADVERTISEMENTS FOR PRE-CONCEPTION ADVICE 

SERVICES SHOULD CONTINUE TO BE REGULATED THROUGH THE GENERAL 

RULES ONLY, BECAUSE SOME SERVICES PROVIDE BOTH PRE- AND POST-
CONCEPTION SERVICES, AND WE THINK THE SAME RULES SHOULD APPLY TO 

BOTH. SOME ANTI-ABORTION ORGANISATIONS AND 

ADVISORY/COUNSELLING SERVICES ACTIVELY OPPOSE USE OF CERTAIN 

CONTRACEPTIVE METHODS, INCLUDING EMERGENCY CONTRACEPTION. WE 

ARE CONCERNED THAT SOME PHARMACISTS HAVE BEEN CLAIMING TO HAVE 

A CONSCIENTIOUS OBJECTION TO FILLING PRESCRIPTIONS FOR 

CONTRACEPTIVES (FOLLOWING A TREND IN THE USA)8

 

 EVEN THOUGH, 
UNLIKE WITH ABORTION, NO LAW OR REGULATION ENTITLES THEM TO DO SO 

AS CONTRACEPTION IS AN ENTIRELY LEGAL HEALTH CARE SERVICE IN THE 

UK AND HAS BEEN FOR DECADES. 

OPPOSITION TO EMERGENCY CONTRACEPTION IS WIDESPREAD AMONG ANTI-
ABORTION ADVISORY AND COUNSELLING SERVICES SO WE RECOMMEND 

THAT A SPECIAL REGULATION SHOULD ALSO BE REQUIRED FOR THOSE 

ADVERTISING PRE-CONCEPTION ADVICE SERVICES AS REGARDS EMERGENCY 

CONTRACEPTION AND OTHER CONTRACEPTIVE PROVISION. ANTI-ABORTION 

ORGANISATIONS AND ADVICE SERVICES ERRONEOUSLY BUT PERSISTENTLY 

DESCRIBE EMERGENCY CONTRACEPTION AS ABORTIFACIENT. THIS IS IN SPITE 

OF THE FACT THAT SCIENTIFIC EVIDENCE, NATIONAL HEALTH POLICY AND 

EXPERT OPINION ON WHAT CONSTITUTES CONTRACEPTION AND WHAT 

CONSTITUTES ABORTION ARE AGREED THAT EMERGENCY CONTRACEPTION IS 

NOT ABORTIFACIENT. EMERGENCY CONTRACEPTION IS EFFECTIVE ONLY 

PRIOR TO PREGNANCY ESTABLISHING ITSELF, NOT AFTERWARD. IN THIS 

CASE, SERVICES COULD BE REQUIRED TO STATE: “THIS SERVICE DOES / DOES 

NOT PRESCRIBE CONTRACEPTION AND EMERGENCY CONTRACEPTION, WHICH 

IS [ALSO] AVAILABLE FREE FROM GPS, FAMILY PLANNING CLINICS AND NHS 

DIRECT.”  
 
THESE RESPONSES ARE BASED ON OUR BELIEF THAT ALL PATIENTS MUST BE 

ABLE TO MAKE FREE AND INFORMED DECISIONS ABOUT ACCESSING ADVICE 

AND COUNSELLING AS WELL AS HEALTH AND MEDICAL CARE. 
 

                                         
8 BEAL MW; CAPPIELLO J. PROFESSIONAL RIGHT OF CONSCIENCE. JOURNAL OF MIDWIFERY AND 

WOMEN'S HEALTH 2008;53(5):406-12. 



UNREGULATED CRISIS PREGNANCY COUNSELLING ORGANISATIONS OPERATE 

WIDELY IN THE UK, OUTSIDE THE STANDARDS CONTAINED IN THE 

DEPARTMENT OF HEALTH’S REGISTER OF PREGNANCY ADVICE BUREAUX. 
WE BELIEVE THEY SHOULD BE REGULATED, AND THAT BY REQUIRING THEM 

TO ACKNOWLEDGE IN THEIR ADVERTISEMENTS AND PROMOTIONAL 

MATERIAL THE BIAS IN THEIR COUNSELLING, WOMEN WILL BE BETTER 

PROTECTED.  
 
 
**************** 
QUESTION 147  
‘DO YOU AGREE THAT TELEVISION ADVERTISEMENTS FOR CONDOMS 

SHOULD BE RELAXED FROM ITS PRESENT RESTRICTION AND NOT BE 

ADVERTISED IN OR ADJACENT TO PROGRAMMES COMMISSIONED FOR, 

PRINCIPALLY DIRECTED AT, OR LIKELY TO APPEAL PARTICULARLY TO 

CHILDREN BELOW THE AGE OF 10? IF YOUR ANSWER IS NO, PLEASE EXPLAIN 

WHY.’ 
 
RESPONSE:  
YES, WE AGREE THAT PRESENT RESTRICTIONS ON TELEVISION 

ADVERTISEMENTS FOR CONDOMS SHOULD BE RELAXED. CONDOMS ARE THE 

ONLY FORM OF PROTECTION AVAILABLE FOR PRACTISING SAFER SEX THAT 

EFFECTIVELY PREVENT BOTH UNWANTED PREGNANCY AND TRANSMISSION 

OF HIV AND OTHER SEXUALLY TRANSMITTED INFECTIONS SUCH AS 

CHLAMYDIA AND GONORRHOEA, WHICH CAN CAUSE INFERTILITY IF 

UNTREATED, AND HUMAN PAPILLOMAVIRUS, WHICH CAN CAUSE CERVICAL 

CELL ABNORMALITIES AND CERVICAL CANCER. THE PROMOTION OF 

CONSISTENT AND CORRECT CONDOM USE IS THEREFORE AN IMPORTANT 

FORM OF PUBLIC HEALTH EDUCATION, AND SHOULD BE PERMITTED ON 

TELEVISION AND OTHER MEDIA AT TIMES WHEN THOSE WHO WOULD BENEFIT 

FROM USING THEM ARE MOST LIKELY TO BE THE VIEWERS.9

 
  

WE DO NOT BELIEVE THAT CHILDREN WILL BE HARMED IN ANY WAY BY 

BECOMING AWARE OF CONDOMS AND THEIR VALUE THROUGH ACCURATE 

PUBLIC HEALTH EDUCATION BEFORE THEY REACH THE AGE WHERE THEY 

ARE LIKELY TO BE HAVING SEXUAL RELATIONS. INDEED, WE BELIEVE THAT 

APPROPRIATELY DESIGNED EDUCATION ON MATTERS OF SEXUALITY SHOULD 

BE STARTED IN SCHOOLS AT A YOUNG AGE, INCLUDING ABOUT CONDOMS. 
HOWEVER, THE PROMOTION OF CONDOMS ON TELEVISION TO ADOLESCENTS 

AND ADULTS SHOULD TAKE A DIFFERENT FORM, AND THEREFORE SHOULD 

                                         
9 SEE THE FULL JOURNAL ISSUE OF REPRODUCTIVE HEALTH MATTERS 2006;14(28) ON CONDOMS AND 

THEIR VALUE FROM A GLOBAL PERSPECTIVE.  



BE AIRED NEXT TO PROGRAMMES LIKELY TO APPEAL TO ADOLESCENTS AND 

ADULTS RATHER THAN THOSE LIKELY TO APPEAL TO CHILDREN UNDER 10. 
 
 
 
******************** 
PARAGRAPH 11.37 
WE AGREE ENTIRELY WITH THE FIRST TWO SENTENCES OF THIS PARAGRAPH, 
AND WE REGRET THAT THERE IS APPARENTLY NO WAY TO STOP 

ORGANISATIONS, JOURNALISTS AND PROGRAMME MAKERS FROM 

BROADCASTING AND PUBLISHING MISLEADING AND IRRESPONSIBLE 

PROGRAMMES, ADVERTISEMENTS AND ARTICLES ABOUT PUBLIC HEALTH 

ISSUES, INCLUDING SEXUAL AND REPRODUCTIVE HEALTH ISSUES. WE HAVE 

SEEN THE KIND OF FEAR-MONGERING AND HARM THIS DOES WHEN VISITING 

SCHOOLS AND COLLEGES AND TALKING TO WOMEN SEEKING SERVICES WHO 

HAVE NOT ALSO HAD ACCESS TO ACCURATE INFORMATION. FOR MANY 

YEARS, FEAR OF CONTRACEPTIVE USE WAS BASED ON UNFOUNDED CLAIMS 

ABOUT TERRIBLE SIDE EFFECTS; THIS STILL OPERATES IN MANY PARTS OF THE 

WORLD. TODAY, IT OPERATES AS REGARDS FALSE AND MISLEADING CLAIMS 

OF NEGATIVE ADVERSE EFFECTS OF ABORTION, SUCH AS THAT IT CAUSES 

BREAST CANCER OR INFERTILITY, WHICH IT DOES NOT, OR TERRIBLE MENTAL 

HEALTH PROBLEMS, WHICH IT ALSO DOES NOT, OR THAT ABORTION 

METHODS THAT WENT OUT OF DATE 50 YEARS AGO BECAUSE THEY WERE 

REPLACED BY SAFER METHODS ARE STILL BEING USED IN THE UK.  
 
WE DISAGREE THAT FAMILY PLANNING AND ABORTION INFORMATION AND 

COUNSELLING CAUSE SERIOUS OFFENCE TO VIEWERS OR LISTENERS IN THIS 

COUNTRY; THERE IS NO EVIDENCE TO SUPPORT SUCH A CLAIM. USE OF 

CONTRACEPTION AMONG THOSE WHO ARE SEXUALLY ACTIVE AND SEEKING 

TO AVOID UNPLANNED PREGNANCY IS ALMOST AT SATURATION LEVEL IN 

THE UK. MOST PEOPLE WITH RELIGIOUS VALUES ARE SUPPORTIVE OF AND 

USE CONTRACEPTION, AND THE GREAT MAJORITY ALSO UNDERSTAND AND 

SUPPORT THE RIGHT TO SEEK A SAFE, LEGAL ABORTION. WE BELIEVE THAT A 

SMALL, VOCAL MINORITY OF THOSE WHO ARE OPPOSED TO BOTH 

CONTRACEPTION AND ABORTION MAKE THESE CLAIMS TO GIVE VALIDITY TO 

THEIR WISH TO BAN BOTH, BUT NEVER OFFER EVIDENCE OF SUCH OFFENCE 

AMONG THE PUBLIC. IT IS POSSIBLE TO BE PERSONALLY OPPOSED TO 

ABORTION BUT ALSO RECOGNISE THAT IT WILL HAPPEN IN SPITE OF SUCH 

VIEWS AND SUPPORT THE RIGHT OF OTHERS TO SAFE SERVICES.  
 
WE THEREFORE DO NOT FEEL THAT POLICY OR REGULATIONS ON 

ADVERTISING CONTRACEPTIVE AND ABORTION SERVICES OR INFORMATION 

SHOULD BE BASED ON CONCERNS THAT THEY MAY BE OFFENSIVE. 



 
******************** 
 
MANY THANKS FOR THE OPPORTUNITY TO RESPOND ON THESE IMPORTANT 

MATTERS. 
 



Section 1: Compliance 
 
Question 1 
 
i) Taking into account CAP’s general policy objectives, do you 
agree that CAP’s rules, included in the proposed Compliance 
Section are necessary and easily understandable?  If your answer 
is no, please explain why. 
 

We duly note the coming into force of the CPRs in 2008 and the 
read across from them in relation to marketing communications.  
It is therefore right that the CAP Code is amended to take 
account of the CPRs and that the former should be the primary 
vehicle for ensuring, monitoring compliance with the latter in a 
marketing context.  This will avoid any duplication of activity 
and effort, say by local authorities, and also limit the risk of 
potential double jeopardy for marketers from issues being 
pursued by different bodies or regulatory/legal frameworks. 

 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed Compliance 
rules that are likely to amount to a significant change in 
advertising policy and practice and are not reflected here and 
that should be retained or otherwise be given dedicated 
consideration? 
 

There is clearly a shift of emphasis and tone within the Code 
and its rules, principally from “shall” to “must”, to reflect 
and be compatible with consumer law.  Our internal review 
processes are geared up to cope with this, but again we would 
repeat that the risk of double jeopardy is mitigated by ensuring 
that the self-regulatory framework overseen by the ASA and CAP 
is the means of oversight and enforcement.   
 
This ensures the consistent application of the rules, with 
advice but not interjection by other bodies, and a proportionate 
response based around the merits of each case, as now. 

 
iii) Do you have other comments on this section? 
 

No. 
 

Section 2: Recognition of marketing communications 
 
Question 2 
 
i) Taking into account its general policy objectives, do you agree 
that CAP’s rules, included in the proposed Recognition of 
Marketing Communications Section, are necessary and easily 
understandable?  If your answer is no, please explain why. 
 

Yes. 
 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed Recognition 
of Marketing Communications rules that are likely to amount to a 



significant change in advertising policy and practice, are not 
reflected here and that you believe should be retained or 
otherwise given dedicated consideration? 
 

No. 
iii) Do you have other comments on this section? 
 

No. 
 
Section 3: Misleading 
 
Clarity of qualifications 
 
Question 3 
 
Do you agree that rule 3.10 should be included in the Code?  If 
your answer is no, please explain why. 
 

We note the intention of the new rule to address the increasing 
number of media using marketing communications that appear only 
briefly and the need to ensure qualifications are clearly 
communicated.  Such clarity will be measured on the basis of the 
communication being seen or heard only once.   
 
Presumably there is a read across here to broadcasting media and 
we would just seek to ensure that there is consistency across the 
piece here in respect of the clarity of the qualification and the 
level of detail i.e. whether on a detailed level or cross 
referenced to where the further information is readily available 
from. 

 
Exaggerated performance 
 
Question 4 
 
Do you agree that rule 3.11 should be included in the Code?  If 
your answer is no, please explain why. 
 

THIS APPEARS TO CONFLICT WITH PROPOSED RULE 3.2: 
 
‘3.2  

OBVIOUS EXAGGERATIONS (“PUFFERY”) AND CLAIMS THAT THE CONSUMER IS UNLIKELY TO 
TAKE LITERALLY ARE ALLOWED PROVIDED THEY DO NOT AFFECT THE ACCURACY OR 
PERCEPTION OF THE MARKETING COMMUNICATION IN A MATERIAL WAY.’  
 
WHICH PREVAILS? 
 
WHAT IS MEANT BY "NORMAL" USE? WILL GUIDANCE BE ISSUED ON THIS? 

 
Restrictions on availability 
 
Question 5 
 
Given CAP’s policy consideration, do you agree with the revisions 
made to rule 3.28.3?  If your answer is no, please explain why. 



 
Yes. 

 
 
 
 
 
Testimonials 
 
Question 6 
 
Given CAP’s policy consideration, do you agree that rule 3.45 
should be amended to require documentary evidence and contact 
details only?  If your answer is no, please explain why. 
 

DOES THE REQUIREMENT TO HOLD CONTACT DETAILS PLACE AN OBLIGATION ON THE HOLDER 
OF A TESTIMONIAL TO MAINTAIN UP-TO-DATE CONTACT DETAILS? IT IS POSSIBLE THAT THE 
PROVIDER OF THE TESTIMONIAL COULD MOVE WITHOUT NOTIFYING. 

 
Additional rights provided by guarantees 
 
Question 7 
 
Given CAP’s policy consideration, do you agree that rule 17.2 
should be deleted from the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 
The unavoidable cost of responding 
 
Question 8 
 
Given CAP’s policy consideration, do you agree that marketing 
communications should not describe items as “free” if the consumer 
has to pay for packaging?  If your answer is no, please explain 
why. 
 

Yes. 
 
Other questions 
 
Question 9 

 
i) Taking into account CAP’s general policy objectives, do you 
agree that CAP’s rules on misleading are necessary and easily 
understandable?  If your answer is no, please explain why. 

 
Yes they are, but briefly and as mentioned elsewhere it is 
important that the application of the rules is done on a 
consistent basis, particularly with the onset of the CPRs, 
through the self-regulatory framework that the ASA and CAP 
oversee. 
 

ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed rules that 



are likely to amount to a significant change in advertising policy 
and practice, are not reflected here and that should be retained 
or otherwise be given dedicated consideration? 
 

No, other than repeating the above, particularly with the shift 
in emphasis from “should” to “must” in most elements of the 
rules. 

 
iii) Do you have other comments on this section? 
 

No. 
 
Section 4: Harm and Offence 
 
Flashing images 
 
Question 10 
 
Given CAP’s policy consideration, do you agree that rule 4.7 
should be included in the proposed CAP Code?  If your answer is 
no, please explain why. 
 

Yes, provided mirrors the requirements, tone, etc of the rules 
that apply to broadcast media. 

 
Other Questions 
 
Question 11 
 
i) Taking into account its general policy objectives, do you agree 
that CAP’s rules, included in the proposed Harm and Offence 
section, are necessary and easily understandable?  If your answer 
is no, please explain why. 
 

Yes. 
 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed Harm and 
Offence rules that are likely to amount to a significant change in 
advertising policy and practice, which are not reflected here and 
that you believe should be retained or otherwise given dedicated 
consideration? 
 

No. 
 
iii) Do you have other comments on this section? 
 

No. 
 

Section 5: Children 
 
Promotions that contain a direct exhortation to buy a product 
 
Question 12 
 
Given CAP’s policy consideration, do you agree that rule 5.7 



should be included in the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 

Marketing communications that contain a direct exhortation to buy 
products via a direct-response mechanism 
 
Question 13 
 
Given CAP’s policy consideration, do you agree that rule 5.5 
should be included in the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 
Section 6: Privacy 
 
Question 15 
 
i) Taking into account its general policy objectives, do you agree 
that CAP’s rules, included in the proposed Privacy section, are 
necessary and easily understandable?  If your answer is no, please 
explain why. 
 

Yes. 
 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed Privacy 
rules that are likely to amount to a significant change in 
advertising policy and practice, which are not reflected here and 
that you believe should be retained or otherwise given dedicated 
consideration? 
 

No. 
 
iii) Do you have other comments on this section? 
 

No. 
 
Section 8: Sales Promotions 
 
Withholding prizes 
 
Question 17 
 
Given CAP’s policy consideration, do you agree that rule 8.27 
should be included in the Code?  If your answer is no, please 
explain why. 
 

NO. THERE ARE CIRCUMSTANCES WHEN IT MAY BE APPROPRIATE TO WITHHOLD A PRIZE WHERE 
THIS HAS NOTHING TO DO WITH THE PARTICIPANT MEETING CRITERIA IN THE RULES E.G. 
GOODS THAT HAVE BECOME UNLAWFUL TO SELL AS A RESULT OF A CHANGE IN THE LAW, OR 
AS A RESULT OF A RECOGNISED FAULT OR DANGER. THE RULE SHOULD PROVIDE THAT 
WITHHOLDING OF PRIZES WILL BE JUSTIFIED WHERE THE PROMOTER HAS RESERVED THE 
RIGHT TO SUBSTITUTE THE PRIZE WITH AL ALTERNATIVE OF EQUIVALENT VALUE. 



 
Promotions directed at children; the need for a closing date 
 
Question 18 
 
Given CAP’s policy consideration, do you agree that rule 8.17.4.b 
should be included in the Code?  If your answer is no, please 
explain why? 
 

Yes. 
 
Prizes and Gifts  
 
Question 19 
 
Given CAP’s policy consideration, do you agree that rule 8.17.6 
should be included in the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 
 
Section 8: Sales Promotions 
 
Significant conditions exception: limited by time or space 
 
Question 21 
 
Given CAP’s policy consideration, do you agree that rule 8.18 
should be included in the Code?  If your answer is no, please 
explain why. 
 

DOES CAP AGREE THAT MAKING ADDITIONAL INFORMATION AVAILABLE ON A WEBSITE ONLY 
SATISFIES THE REQUIREMENT FOR BEING "EASILY ACCESSIBLE"? DOES THIS RULE MEAN 
THAT REFERENCES IN A MARKETING COMMUNICATION PIECE TO RESTRICTIONS, EXCLUSIONS 
AND LIMITATIONS APPLYING WITHOUT ACTUALLY SETTING OUT WHAT THEY ARE WOULD COMPLY 
WITH RULE 8.18? 

 
Distinction between prizes and gifts: a significant proportion 
 
Question 22 
 
Do you agree that rule 8.19 should be included in the CAP Code?  
If your answer is no, please explain why. 
 

Yes. 
 
Supervising Prize Draws 
 
Question 23 
 
Given CAP’s policy consideration, do you agree that rule 8.24 
should be included in the Code?  If your answer is no, please 
explain why. 

 
Yes. 



 
Auditing instant-win promotions 
 
Question 24 
 
i) Do you agree that the present requirement, in CAP rule 35.8, 
for a promoter to obtain an independently audited statement that 
all prizes have been distributed, or made available for 
distribution on a fair and random basis is disproportionate and 
should not therefore be included in the Code?  If your answer is 
no, please explain why? 
 

 Yes. 
 
ii) Given CAP’s policy consideration, do you agree that rule 8.25 
should be included in the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 
 
 
 
 
Judging of prize promotions 
 
Question 25 
 
Given CAP’s policy consideration, do you agree that rule 8.26 
should be included in the Code?  If your answer is no, please 
explain why. 
 

Yes. 
 
Other questions 
 
Question 28 
 
i) Taking into account CAP’s general policy objectives, do you 
agree that CAP’s Sales Promotions rules are necessary and easily 
understandable?  If your answer is no, please explain why. 
 

Yes. 
 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed Sales 
Promotions rules that are likely to amount to a significant change 
in advertising policy and practice and are not reflected here and 
that should be retained or otherwise be given dedicated 
consideration? 

 
No. 
 

iii) Do you have other comments on this section? 
 
No. 



 
Section 11: Environmental Claims 
 
Question 35 
 
Given CAP’s policy consideration, do you agree that rule 11.7 
should be included in the Code?  If your answer is no, please 
explain why. 
 

We would not wish green products to be subject to a confusion of 
different guidance. We would therefore caveat the inclusion of 
11.7 with similar comments to those made elsewhere in our 
response.  These relate to ensuring that the self-regulatory 
framework is the primary vehicle to address relevant issues and 
for the principles of better regulation to apply in terms of the 
consistency and proportionality of the associated outcomes. 
 
In this respect, the energy sector’s Green Supply Guidelines, once 
in place, will provide an important reference point for 
consideration of the extent of any environmental benefit, as will 
Defra’s Green Claims Code and its associated guidance, to assist 
any assessments under the Code allied to its help/guidance notice 
on specific related topics i.e. green supply in the energy sector.  
 

 
 
 
 
Other questions 
 
Question 36 
 
i) Taking into account CAP’s general policy objectives, do you 
agree that CAP’s rules on Environmental Claims are necessary and 
easily understandable?  If your answer is no, please explain why. 
 

The rules on Environmental Claims are necessary and should be 
separated out given the rise in such advertising and the wider 
implications of that advertising beyond a consumer’s immediate 
transactional decision.  The clarity around these rules is key, 
and in opting for general principles, backed up by more 
specific, up-to-date advice through Help/Guidance notes, the 
visibility of the latter is very important. 
 
In addition while the currency of the specific Help/Guidance 
will be maintained by tapping into relevant reference points, 
such as those produce by Defra and the energy sector’s Green 
Supply Guidelines, the review and pronouncement on relevant 
issues should be through the self-regulatory Code, rules and 
associated documents. 

 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed rules that 
are likely to amount to a significant change in advertising policy 
and practice, are not reflected here and that should be retained 
or otherwise be given dedicated consideration? 



 
We note the reference in Annex 2 to the document, of the need to 
take account of Government guidance in this area, i.e. the Green 
Claims Code and supporting guidance.  We would note also that we 
will soon have energy sector specific green supply guidelines 
that we will need to take account of! 
 
In this context it is important that this principle and 
“should”, not “must”, takes account of such guidance and is 
adhered to within and through the application of the Rules.  
This will ensure that the Code and its rules, and supporting 
guidance, are the primary focus for any review, with guidance 
from elsewhere being cited as reference points for a review of 
relevant matters. 

 
iii) Do you have other comments on this section? 
 

No. 
No 
Section 22: Other comments 
 
Question 74 
 
Do you have other comments or observations on CAP’s proposed Code 
that you would like CAP to take into account in its evaluation of 
consultation responses? 
 

THE PROPOSED PARAGRAPH (Q) OF THE SECTION AS TO WHAT THE CODE DOES NOT APPLY TO 
IS WORDED INCORRECTLY AND THIS NEEDS TO BE ADDRESSED. 
 
WE BELIEVE THAT THE SELF-REGULATORY FRAMEWORK REPRESENTED BY THE CAP CODE HAS, 
THROUGH ITS APPLICATION AND FLEXIBILITY, BEEN EFFECTIVE FOR CONSUMERS AND 
MARKETERS.  IT HAS DEMONSTRATED THE VALUE OF SELF-REGULATION IN DELIVERING 
TARGETED, CONSISTENT AND PROPORTIONATE OUTCOMES IN LINE WITH THE KEY PRINCIPLES 
OF BETTER REGULATION. 
 
THE PROPOSED CODE SHIFTS THE EMPHASIS WITHIN IT TO REFLECT THE ONSET OF NEW 
CONSUMER LAW IN THE FORM OF THE UNFAIR COMMERCIAL PRACTICES REGULATIONS 
(CPRS), PRIMARILY THROUGH THE USE OF “MUST NOT” RATHER THAN “SHOULD NOT” IN 
TERMS OF THE APPLICATION OF THE RULES.  WE HAVE COMMENTED ON SPECIFIC CHANGES TO 
THE RULES ABOVE, IN PARTICULAR IN THE CONTEXT OF ENVIRONMENTAL CLAIMS AND THE 
BUSY SPACE THAT HAS BECOME IN TERMS OF BOTH CLAIMS MADE AND EXTERNAL GUIDANCE 
GIVEN. 
 
HOWEVER, ASIDE FROM THE ABOVE THE BASIC STRUCTURE OF THE RULES HAS NOT CHANGED 
SIGNIFICANTLY AND SHOULD PROVIDE A SIMILARLY SOUND BASIS TO ENSURE THE ONGOING 
INTEGRITY OF AND THEREFORE COMPLIANCE OF RELEVANT ADVERTISING.  ALL WE WOULD ASK 
IS THAT THE ASA, CAP AND THE CODE RETAINS ITS PRIMARY POSITION AS THE 
REVIEWER, ARBITER OF THE ISSUES THAT COME BEFORE THEM, NOTWITHSTANDING THE 
PRESENCE OF AND/OR GUIDANCE GIVEN BY OTHER BODIES OR FRAMEWORKS. 



SAINSBURY’S RESPONSE TO THE CONSULTATION ON THE CAP AND BCAP 
CODES  
 
Sainsbury’s welcomes the opportunity it has been given to respond to the consultation on 
the CAP and BCAP Codes.  
 
1.  BACKGROUND: 
 
1.1 For context, I have included some key statistics on Sainsbury’s: 

• 785 STORES, OF WHICH 276 ARE CONVENIENCE 
• 153,000 EMPLOYEES 
• AROUND 18.5 MILLION CUSTOMERS A WEEK 
• WE ARE A MAJOR ADVERTISER BOTH AT NATIONAL AND LOCAL LEVEL. IN 08/09 OUR 

REPORTED SPEND WAS C£61 MILLION. (SOURCE: NIELSEN ADDYNAMIX SPEND FOR NATIONAL 
AND REGIONAL ADVERTISING ACROSS OUTDOOR, CINEMA, ONLINE, PRESS, RADIO AND TV.) 

 
1.2 OUR CORPORATE GOAL STATES “…WE WILL EXCEED CUSTOMER EXPECTATIONS FOR 

HEALTHY, SAFE, FRESH AND TASTY FOOD, MAKING THEIR LIVES EASIER EVERY DAY”. IT IS 
NOT POSSIBLE TO ACHIEVE THIS GOAL WITHOUT LEGAL, DECENT, HONEST AND TRUTHFUL 
ADVERTISING.  
 

1.3 WE HAVE 140 YEARS OF VALUE BASED, PRINCIPLED RETAILING BEHIND US AND AS OUR 
RECENT STRAPLINE STATES “OUR VALUES MAKE US DIFFERENT”.   
 

1.4 WITH THIS IN MIND, WE ARE ABSOLUTELY IN AGREEMENT WITH THE OVERARCHING 
PRINCIPLES CONTAINED IN THE CODES. HOWEVER, WE HAVE A NUMBER OF FUNDAMENTAL 
ISSUES WITH THE CODES AND SOME OF THE CONTENT WHICH WE HAVE DETAILED BELOW. 

 
2.  GENERAL CONCERNS 
 
2.1 SAINSBURY’S WELCOMES THE REDUCTION IN THE NUMBER OF CODES BUT WE WOULD 

QUESTION WHY THE REFORM COULD NOT HAVE GONE FURTHER, RESULTING IN A SINGLE 
CODE. THIS IS PARTICULARLY RELEVANT GIVEN THAT THE CONCEPT OF MISLEADING AS 
DEFINED IN THE CONSUMER PROTECTION FROM UNFAIR TRADING REGULATIONS 2008 
(CPRS) IS NOT MEDIA SPECIFIC. 
 

2.1.1 WHERE SPECIFIC DIFFERENCES ARE REQUIRED DUE TO THE NATURE OF A SPECIFIC MEDIA 
THESE COULD BE INCLUDED WITHIN THE RELEVANT SECTION OF A SINGLE CODE. THIS 
APPROACH HAS ALREADY BEEN ADOPTED IN THE PROPOSED BCAP CODE WHERE THE 
REQUIREMENTS FOR RADIO AND TV ARE SEPARATED (E.G. SECTION 4).  
 
THIS WOULD ENSURE THAT A FULLY INTEGRATED APPROACH IS TAKEN TO ADVERTISING 
CAMPAIGNS WHICH OFTEN USE MORE THAN ONE MEDIA TYPE. 
 

2.2 BOTH CAP AND BCAP HAVE STATED IN THEIR CONSULTATION DOCUMENTS THAT THE 
REASON FOR THE REVIEW TO ENSURE THAT THE CODES ARE FIT FOR PURPOSE AND TO 
REFLECT CHANGES IN THE LAW. 
 
THE BIGGEST CHANGE IN THE LAW SINCE THE CODES WERE LAST REVIEWED HAS BEEN 
THE INTRODUCTION OF THE CONSUMER PROTECTION FROM UNFAIR TRADING 
REGULATIONS 2008 (CPRS). THIS PIECE OF LEGISLATION, WHICH IS A FULLY 
HARMONISED EUROPEAN DIRECTIVE, FUNDAMENTALLY ALTERED CONSUMER PROTECTION 
IN THE UK AWAY FROM PRESCRIPTIVE RULES TO PURPOSIVE, PRINCIPLED BASED 
LEGISLATION THAT ALLOW MANY ROUTES TO THE SAME END, NAMELY THAT CONSUMERS 



SHOULD NOT BE MISLEAD. OUR CONCERN IS THAT BY TRYING TO ADAPT VERY DETAILED 
CODES TO INCORPORATE THE NEW LEGISLATION THEY ‘GOLD PLATE’ THE LEGISLATION 
AND REQUIRE ADHERENCE TO RULES AND VOLUNTARY CODES WHICH THE LEGISLATION 
ITSELF DOES NOT REQUIRE. WE BELIEVE THAT FOLLOWING THE RECENT ECJ JUDGMENT 
AGAINST THE GOVERNMENT OF BELGIUM THAT THIS APPROACH MAY BE UNLAWFUL. 
 

2.2.1 EXAMPLES OF “GOLD PLATING” INCLUDE: 
• THE REQUIREMENTS FOR DESCRIBING AN ITEM AS A ‘FREE’ ITEM;  
• TAKING INTO ACCOUNT THE ‘IMPRESSION’ ON CONSUMERS INSTEAD OF ASSESSING 

WHETHER IT WOULD LEAD THE AVERAGE CONSUMER TO TAKE A TRANSACTIONAL 
DECISION HE WOULD NOT OTHERWISE HAVE TAKEN’;  

• THE NEED TO TAKE ACCOUNT OF THE PRICING PRACTICES GUIDE WHEN THE GUIDE IS 
QUITE EXPLICIT THAT THERE IS NO REQUIREMENT TO TAKE ACCOUNT OF ITS 
PROVISIONS; 

• THE NEED FOR ANY CONDITIONS TO BE CLEAR TO ANY CONSUMER WHO SEES THE 
ADVERTISEMENT ONLY ONCE. 

 
2.3 IN SAINSBURY’S VIEW THE REQUIREMENTS SET OUT IN THE CPRS ALONE SHOULD BE USED 

TO JUDGE WHETHER AN ADVERT IS MISLEADING AND THE CODES IN THEIR PRESENT 
FORMAT SHOULD FOCUS ON QUESTIONS OF DECENCY AND TASTE.  
 

2.4   WE HAVE ADDITIONAL CONCERNS ABOUT THE FOLLOWING ELEMENTS OF THE CODE: 
 

• DE FACTO COMPULSORY NATURE OF THE CODE 
• LACK OF TRANSPARENCY IN INTERPRETING THE CODE 
• LACK OF PROPER PROCEDURES FOR INVESTIGATING COMPLAINTS AND HEARING 

EVIDENCE 
• LACK OF APPEALS PROCEDURES AGAINST DECISIONS ON COMPLAINTS 
 

2.4.1 THE FACT THAT IN CERTAIN CIRCUMSTANCES THE “VOLUNTARY” CODES GO FURTHER 
THAN THE CPRS AND USE DIFFERENT TERMINOLOGY TO THAT LEGALLY DEFINED WHEN 
DESCRIBING THE FACTORS TO BE CONSIDERED WHEN JUDGING IF A PRACTICE IS 
MISLEADING CREATES A TENSION AND REPLACES THE PRINCIPLE BASED LEGISLATION 
WITH DE FACTO GOLD PLATING (SEE 2.1.1). THE DE FACTO ELEMENT IS INTRODUCED 
BECAUSE IT IS IMPOSSIBLE TO PLACE AN ADVERT UNLESS IT MEETS THE CRITERIA OF THE 
CODE AND IN THE CASE OF TV AND RADIO ADVERTISING IS PRE CLEARED AGAINST THE 
CODE. 

 
2.4.2 OUR CONCERNS AROUND LACK OF TRANSPARENCY RELATE TO THE METHODOLOGY USED 

IN  ASSESSING COMPLAINTS; THE LACK OF AN INDEPENDENT SYSTEM OF APPEALS; AND 
THE FACT THAT HELP NOTES ARE NOT CONSULTED ON EVEN THOUGH THEY ARE WE 
BELIEVE TAKEN INTO ACCOUNT WHEN ASSESSING ADVERTS AGAINST THE CODE.  THIS IS 
HIGHLIGHTED BY THE FACT THAT SECTION 60 IN THE OLD CODE “HOW THE SYSTEM 
WORKS” DOES NOT APPEAR TO HAVE BEEN MAPPED ACROSS PROVIDING EVEN LESS 
TRANSPARENCY THAN WE CURRENTLY HAVE.  

 
3.0 SPECIFIC COMMENTS 
  

THE SPECIFIC COMMENTS WE HAVE MADE ARE IN RELATION TO THE CODE AS WRITTEN AND 
ARE IN NO WAY INTENDED TO WEAKEN THE COMMENTS MADE IN SECTION 2. WE HAVE NOT 
ATTEMPTED TO ANSWER EVERY SPECIFIC QUESTION RAISED IN THE CONSULTATIONS ON 
THE TWO CODES.  WE HAVE ONLY COMMENTED WHERE A PARTICULAR ISSUE WITH THE 
WORDING OF A RULE.  
 



3.1 
 

CAP CODE 

3.1.1 QUESTION 1 
  

 AS ALREADY ALLUDED TO BY OUR COMMENTS IN SECTION 2, THE INTRODUCTORY SECTION 
SHOULD IDENTIFY THE ROLE OF THE CODE WITHIN THE CPRS. PARTICULAR MENTION 
SHOULD BE MADE THAT THE DEFINITIVE REQUIREMENT, WITH RESPECT TO NOT 
MISLEADING A CONSUMER, IS TO ABIDE BY THE CPRS AND THAT THE CODE ITSELF IS 
VOLUNTARY. 

 
THE RELEVANT ‘SECTOR SPECIFIC RULES’ MENTIONED IN 1.4 SHOULD BE DEFINED.  
 
SECTION 1.6 REFERS TO MARKETING COMMUNICATIONS RESPECTING THE PRINCIPLES OF 
FAIR COMPETITION. THE CPRS REFER TO PROFESSIONAL DILIGENCE. IT WOULD BE 
HELPFUL IF THE CODE USED THE SAME LANGUAGE OR AT THE VERY LEAST USED WORDING 
WHICH REFLECTS THIS CHANGE. 
 
THE CODE SHOULD SET OUT CLEAR TIME LIMITS FOR MAKING A COMPLAINT (AS DID THE 
PREVIOUS CODE); INVESTIGATING A COMPLAINT; MAKING AN ADJUDICATION; FOR AN 
APPEAL; AND FOR ANSWERING A QUERY FROM THE ASA. IN THE OLD CODE THERE WAS A 
TIME LIMIT OF 3 MONTHS FOR A COMPLAINT IN SECTION 60 – BUT THE MAPPING DOCUMENT 
SEEMS TO OMIT A NUMBER OF PROVISIONS OF THE OLD CODE AFTER RULE 57. (SEE 2.4.1) 
 

3.1.2  QUESTION 3  
  
 NO, WHILST WE RECOGNISE THE INTENT BEHIND THIS RULE AND THE USE OF THE WORDS 

“ONLY ONCE”; WE BELIEVE THAT THIS RULE WILL BE IMPOSSIBLE TO ENFORCE AND GOES 
BEYOND THE PROVISIONS OF THE CPRS. THE CPRS APPLY TO THE AVERAGE CONSUMER 
DEFINED AS REASONABLY WELL INFORMED, OBSERVANT AND CIRCUMSPECT. IT MAY ALSO 
HAVE THE UNINTENDED CONSEQUENCE OF STIFLING ‘TEASER’ CAMPAIGNS WHERE DETAIL 
AND UNDERSTANDING IS BUILT UP OVER A PERIOD OF TIME.  

 
HOW WOULD THE ASA JUDGE THIS WHEN HOLDING AN ADVERTISER TO ACCOUNT? 

 
3.1.3 QUESTION 4 
 

NO. THIS MAY BE APPROPRIATE FOR A ‘HELP NOTE’ BUT THIS IS AN ATTEMPT TO 
REINTERPRET RULES UNNECESSARILY. IT SHOULD BE POSSIBLE TO EXPLAIN THAT THE 
ADVERTISEMENT DOES NOT REFER TO NORMAL USE. THE BCAP CODE IN SECTION 3.4 
ALLOWS FOR OBVIOUS EXAGGERATIONS (“PUFFERY”). 

 
 
3.1.4 QUESTION 5  
 

NO. THE PROPOSAL IN 3.28.3 IS TOO PRESCRIPTIVE AND GOES BEYOND THE CPRS. 3.28 
SHOULD ONLY APPLY TO ‘INVITATIONS TO PURCHASE’ AND THERE IS NO LEGAL 
REQUIREMENT TO STATE EACH AND EVERY AGE RESTRICTION IN TERMS OF AGE RELATED 
SALES. THIS COULD BE PARTICULARLY DIFFICULT WHERE THE AGE RESTRICTIONS VARY IN 
RELATION TO SPECIFIC VIDEO TITLES, FOR EXAMPLE. 
 

3.1.5 QUESTION 9 
 

THE NEW REVISED CODE OFTEN USES THE WORD ‘MUST’ INSTEAD OF ‘SHOULD’. THIS 
SUGGESTS THAT THERE IS ONLY ONE ROUTE TO COMPLIANCE WHEN THE CPRS. AS 
MENTIONED PREVIOUSLY, THE CPRS IS PURPOSIVE LEGISLATION AND ADHERENCE TO IT 



CAN BE ACHIEVED IN MORE THAN ONE WAY. CONSEQUENTLY, WE CAN SEE NO REASON 
FOR THIS CHANGE.  
 
THE SUGGESTION THAT PRICE STATEMENTS SHOULD TAKE ACCOUNT OF THE PRICING 
PRACTICES GUIDE IS AN ATTEMPT TO MAKE LAW BY THE BACK DOOR. THE GUIDE ITSELF 
SAYS IT CAN BE IGNORED! THE SECTION SHOULD BE RE-PHRASED TO MAKE IT CLEAR IT IS 
ONE WAY OF SECURING COMPLIANCE. 
 
THE PROPOSED WORDING IN THE ‘PRINCIPLE’ TO THE EFFECT THAT THE ASA WILL TAKE 
ACCOUNT OF THE IMPRESSION CREATED BY THE COMMUNICATION GOES WELL BEYOND 
THE CPRS WHICH REFER TO THE AVERAGE CONSUMER AND THE TRANSACTIONAL 
DECISION TEST. THE CODE SHOULD REFLECT THE CPRS. 
 
RULE 3.3 SHOULD REFER TO THE AVERAGE CONSUMER. 
 
RULE 3.20 SHOULD INCLUDE PACKAGING AS A REASONABLE CHARGE. 
 
RULE 3.39 SHOULD MERELY REPEAT THE ADVICE IN THE PRICING PRACTICES GUIDE AND 
IT SHOULD CLEARLY BE ADVICE. 
 

3.1.6 QUESTION 21 
 
 IT WOULD BE HELPFUL IF THERE WAS CLARITY ABOUT WHETHER OR NOT INFORMATION ON 

A WEBSITE COUNTS AS ‘EASILY ACCESSIBLE.’ WE BELIEVE IT SHOULD. 
 
3.1.7 QUESTION 24 
 
 WE DO NOT UNDERSTAND THE LOGIC BEHIND THE DIFFERENCES IN VERIFICATION 

REQUIRED BETWEEN LOCAL AND NATIONAL COMPETITIONS. THE SAME RULES SHOULD 
APPLY TO BOTH. 

 
3.1.8 QUESTION 25 
 

IT IS NOT CLEAR WHAT IS MEANT, IN THIS INSTANCE, BY ‘INDEPENDENT’ JUDGE. THIS GOES 
BEYOND THE REQUIREMENTS OF THE GAMBLING ACT. THE JUDGE SHOULD BE 
INDEPENDENT OF THE COMPETITION NOT NECESSARILY THE PROMOTER. THERE ARE MANY 
CIRCUMSTANCES WHERE IT WOULD BE APPROPRIATE FOR THE PROMOTER TO BE THE 
JUDGE ESPECIALLY WHERE THE PROMOTER’S STAFF AND THEIR FAMILIES ARE NOT 
ALLOWED TO ENTER THE COMPETITION. 
 

3.1.9  QUESTION 28 
 

RULE 8.12 IS IMPRACTICAL. IT IS NOT POSSIBLE SIMPLY TO SWITCH THE PROMOTION TO 
ANOTHER PRODUCT GIVEN THAT WE WOULD HAVE TO HOLD MASSIVE ADDITIONAL STOCKS 
OF ALTERNATIVE PRODUCTS “JUST IN CASE”. THAT WOULD MERELY CAUSE A PROBLEM 
FOR THE SUPPLY OF THAT PRODUCT OR IN THE EVENT IT WAS NOT NEEDED, HUGE WASTE 
ISSUES. 
 
 
 

3.1.10 QUESTION 34 
 
 IT WOULD BE HELPFUL TO MAKE THIS SECTION TECHNOLOGY NEUTRAL GIVEN THE 

CONSTANT CHANGES TO, AND INNOVATION IN, TECHNOLOGY. 
 



3.1.11 QUESTION 43 
 

 WHILST SECTION 13.10.1 IS A CORRECT COPY OUT OF THE RELEVANT SECTION ON THE 
NUTRITION AND HEALTH CLAIMS REGULATIONS. HOWEVER, AS THE FOOD STANDARDS 
AGENCY GUIDANCE STATES THE INTERPRETATION OF THIS PROVISION IS NOT THAT 
STRAIGHTFORWARD.   WE BELIEVE THAT THE PROVISIONS IN THE CODES SHOULD REFLECT 
THAT REFERENCE TO TERMS SUCH AS ‘RAPID’ OR ‘FAST’ COULD IN CERTAIN 
CIRCUMSTANCES BE USED.  
 

3.1.12 QUESTION 46  
 

NO.  
 
15.1.1 - THE NUTRITION AND HEALTH CLAIMS REGULATION ALLOWS THE USE OF ANY CLAIM 
LIKELY TO HAVE THE SAME MEANING I N ADDITION TO THE WORDING SPECIFIED IN THE 
ANNEX TO THE LEGISLATION. WE BELIEVE IT IS IMPORTANT THAT THIS IS REFLECTED IN THE 
CAP CODE. PROVIDING A FEW EXAMPLES WOULD BE USEFUL, E.G. ‘REDUCED ENERGY’ OR 
EQUIVALENT WORDING SUCH AS ‘REDUCED CALORIES’ OR ‘LESS CALORIES’.  
 
THE CODE CANNOT GO BEYOND THE REQUIREMENTS IN THE NUTRITION AND HEALTH 
CLAIMS REGULATION. MARKETERS HAVE TO BE ABLE TO PROVE (THEY ARE NOT REQUIRED 
TO HOLD DOCUMENTARY EVIDENCE) THAT THEIR PRODUCT CONTAINS THE QUANTITY OF 
VITAMIN OR MINERAL OR SUBSTANCE SPECIFIED UNDER THE ‘CONDITIONS OF USE’ OF AN 
APPROVED ARTICLE 13 CLAIM. 
 

3.1.13 QUESTION 52  
 

NO. SEE OUR RESPONSE TO QUESTION 43. 
 
3.1.14 QUESTION 55  
 

MANY OF THE MANY OF THE PROVISION CONTAINED WITHIN THE LEGISLATION ARE STILL TO 
BE ENACTED AND ARE SUBJECT TO LONG TRANSITION PERIODS; SOME AS LONG AS 15 
YEARS.  THEREFORE IT IS IMPORTANT THAT THE CODES ARE KEPT UP-TO-DATE..  
 
THE CODES USE A NUMBER OF TERMS WHICH HAVE A DEFINED MEANING SUCH AS FOOD 
PRODUCT, LOW ALCOHOL ETC., IT IS CLEAR THAT THE DEFINITIONS HAVE TO BE THE SAME 
AS THOSE IN THE NUTRITION AND HEALTH CLAIMS REGULATION.  
 
WHILST THE CODE EXPLAINS THE NUTRITION CLAIMS THAT CAN BE USED AND THE 
CONDITIONS FOR USING THESE CLAIMS, THE TREATMENT OF HEALTH CLAIMS IS MUCH 
SPARSER. PARAGRAPH 15.1.1 STATES THAT AUTHORISED CLAIMS STATES THAT 
AUTHORISED CLAIMS IN THE COMMUNITY REGISTER MAY BE USED IN MARKETING 
COMMUNICATIONS. WHILST THIS IS TRUE IT IS ONLY PART OF THE STORY FOR EXAMPLE, 
ARTICLE 10.3 HEALTH CLAIMS DO NOT NEED TO BE AUTHORISED OR INCLUDED IN THE 
REGISTER. THE CODE SHOULD CLEARLY COVER THE PROVISIONS UNDER NUTRITION AND 
HEALTH CLAIMS REGULATION APPLICABLE TO ALL THE DIFFERENT TYPES OF HEALTH 
CLAIMS. THE CODE SHOULD CLEARLY COVER THE PROVISIONS UNDER NUTRITION AND 
HEALTH CLAIMS REGULATION APPLICABLE TO ALL THE DIFFERENT TYPES OF HEALTH 
CLAIMS.  

 
3.1.15 QUESTION 57  
 

ALTHOUGH THE NUTRITION AND HEALTH CLAIMS LEGISLATION IS A COMPLEX PIECE OF 
LEGISLATION WHICH CAME IN TO FORCE IN JULY 2007 MANY OF THE PROVISION 



CONTAINED WITHIN THE LEGISLATION ARE STILL TO BE ENACTED AND ARE SUBJECT TO 
LONG TRANSITION PERIODS; SOME AS LONG AS 15 YEARS. WE BELIEVE THAT SHOULD BE 
ACCURATELY REFLECTED IN THE CODE. 
 
ADDITIONALLY THE FOOD STANDARDS AGENCY AND INDEED THE COMMISSION ARE 
REVISING THEIR GUIDANCE AS THE PRACTICALITIES OF THE LEGISLATION BECOME 
APPARENT. 
 
 
THE CODE REFERS TO FOOD AND SOFT DRINKS WHILE THE NUTRITION AND HEALTH 
CLAIMS REGULATION APPLIES TO FOOD AND ALL DRINKS. 
 
SOME OF THE RULES IN 15.11 DO NOT FOLLOW OUR UNDERSTANDING OF THE LEGAL 
REQUIREMENTS. IT IS SUGGESTED THIS SECTION BE WRITTEN IN A PRINCIPLE BASED 
MANNER OR REMOVED COMPLETELY ON THE GROUNDS THE AREA IT SEEKS TO CONTROL IS 
COVERED BY THE EXISTING REGULATORY FRAMEWORK AND THIS IS AN AREA OF RAPID 
CHANGE. 
 

3.2 
  

BCAP CODE 

 IT IS SLIGHTLY CONCERNING THAT THE BCAP CODE IS CONSIDERABLY LONGER THAN THE 
CAP CODE. AS ALREADY STATED IN 2.1 AND 2.1.1 WE BELIEVE THAT THE BCAP CODE 
SHOULD BE BROUGHT TOTALLY INTO LINE WITH AND INCLUDED IN A SINGLE CAP CODE. 
WHERE THERE ARE CLEAR REASONS FOR ANY DIFFERENCES BASED ON THE NATURE OF 
THE MEDIA THERE SHOULD BE SPECIFIC REFERENCES IN THE CAP TEXT. FOR THIS 
REASON MANY OF THE COMMENTS WE HAVE MADE IN SECTION 3.1 ARE RELEVANT HERE 
ESPECIALLY THOSE RELATING TO THE CPRS, THE VOLUNTARY PRICING PRACTICES GUIDE 
AND HEALTH CLAIMS. 

 
3.2.1 QUESTION 6 
 
 IT IS DIFFICULT TO UNDERSTAND THE DISTINCTION BEING MADE BETWEEN TV AND RADIO 

HERE. SURELY THE SAME PRINCIPLE SHOULD APPLY TO BOTH MEDIA.   
 
3.2.2 QUESTION 8 
 
 THIS SEEMS A SENSIBLE INCLUSION AND SHOULD ALSO APPLY TO THE CAP CODE. 

SECTION 3.4 IS AT ODDS WITH THE MUCH STRICTER PROVISIONS WE OBJECTED TO IN 
SECTION3.11 (SEE RESPONSE TO QUESTION 4 ABOVE).  HOWEVER WE WOULD BE 
CONCERNED ABOUT THE INTERPRETATION OF “PERCEPTION” AND HOW IN PRACTICE THIS 
WOULD BE JUDGED. 

 
 



 
 
3.2.3 QUESTION 32  
 

YES. WHILE WE AGREE WITH THE NEW PROVISIONS SET OUT IN 13.2 NAMELY, 
“ADVERTISEMENT MUST AVOID ANYTHING LIKELY TO ENCOURAGE POOR NUTRITIONAL 
HABITS OR AN UNHEALTHY LIFESTYLE, ESPECIALLY IN CHILDREN”. THE REMIT OF THIS 
PROVISION SHOULD BE MADE CLEAR.  IT SHOULD CLARIFY  THAT THE PROMOTION OF AN 
INDULGENT PRODUCT WHEN THE ADVERT DOES NOT ENCOURAGE PEOPLE TO REGULARLY 
EAT THE PRODUCT OR TO CONSUME IT AS A SUBSTITUTE FOR A MEAL, WILL NOT BE 
CAUGHT UNDER THIS PROVISIONS.   

 
 
2.2.3 QUESTION 80  
 

THE WORDING USED FOR 13.5.1 IS NOT AS CLEAR AS IT COULD BE. WHILST THE 
PROVISIONS HAVE BEEN CORRECTLY IMPLEMENTED WE WOULD SUGGEST THAT THE 
SENTENCE: “COMPARATIVE NUTRITION CLAIMS MAY ONLY BE MADE BETWEEN FOODS OF 
THE SAME CATEGORY”, IS CLEARER.  
 

 
2.2.4 QUESTION 84  
 

 
QUESTION 84 ASKS IF WE AGREE THAT BCAP HAS ACCURATELY REFLECTED THE 
RELEVANT PROVISIONS ON REGULATION 1924/2006. THE FOLLOWING COMMENTS REFER 
TO SECTION 13.4 OF THE CODE AND ITS SUB SECTIONS.  
 
WHILST THE CODE EXPLAINS THE NUTRITION CLAIMS THAT CAN BE USED AND THE 
CONDITIONS FOR USING THESE CLAIMS, LITTLE MENTIONED IS GIVEN TO HEALTH CLAIMS. 
THIS PARAGRAPH STATES THAT AUTHORISED CLAIMS IN THE COMMUNITY REGISTER MAY 
BE USED IN MARKETING COMMUNICATIONS. WHILST THIS IS TRUE IT IS ONLY PART OF THE 
STORY FOR EXAMPLE, ARTICLE 10.3 HEALTH CLAIMS DO NOT NEED TO BE AUTHORISED OR 
INCLUDED IN THE REGISTER. THE CODE SHOULD CLEARLY COVER THE PROVISIONS UNDER 
NUTRITION AND HEALTH CLAIMS REGULATION APPLICABLE TO ALL THE DIFFERENT TYPES 
OF HEALTH CLAIMS.  
 
 
13.4.2 WE BELIEVE THAT THE REQUIREMENTS UNDER THIS PARAGRAPH COULD BE 
INTERPRETED TO GO BEYOND THE REQUIREMENTS IN THE NUTRITION AND HEALTH CLAIMS 
REGULATION. MARKETERS HAVE TO BE ABLE TO PROVE, NOT HOLD DOCUMENTARY 
EVIDENCE THAT THEIR PRODUCT CONTAINS THE QUANTITY OF VITAMIN OR MINERAL OR 
SUBSTANCE SPECIFIED UNDER THE ‘CONDITIONS OF USE’ OF AN APPROVED ARTICLE 13 
CLAIM. THEY DO NOT HAVE TO PROVIDE EVIDENCE OF A HEALTH RELATIONSHIP ALREADY 
GIVEN A POSITIVE OPINION BY EFSA AND APPROVED BY STANDING COMMITTEE.  

 
FOR NUTRITION CLAIMS, THE MARKETERS HAVE TO PROVE THAT THEIR PRODUCT 
CONTAINS THE QUANTITY REQUIRED UNDER THE CRITERIA LAID DOWN IN ANNEX I OF 
NUTRITION AND HEALTH CLAIMS REGULATION FOR THAT NUTRIENT OR SUBSTANCE WHEN 
MAKING THAT CLAIM.  
 
13.11 THIS PARAGRAPH GOES BEYOND THE PROVISIONS OF THE EU NUTRITION AND 
HEALTH CLAIMS REGULATION. THE WAY TO ESTABLISH WHETHER A CLAIM CAN BE MADE 
ON A PRODUCT IS BY ASSESSING IT AGAINST THE NUTRIENT PROFILE SET FOR THIS 
PURPOSE AND WHICH IS CURRENTLY UNDER DEVELOPMENT. THE OFCOM MODEL WHICH 



CLASSIFIES FOOD AS HFSS AND NON-HFSS SHOULD NOT BE USED FOR THE PURPOSE OF 
CLAIMS.  
 
THE CODE REFERS TO FOOD AND SOFT DRINKS WHILE THE NUTRITION AND HEALTH 
CLAIMS REGULATION APPLIES TO FOOD AND ALL DRINKS.  
 



General Comments 
  
  
Samaritans’ mission is to be available 24 hours a day to provide confidential emotional 
support for people who are experiencing feelings of distress or despair, including those 
which may lead to suicide. Through the delivery of our helpline service, we work towards a 
society in which fewer people die by suicide, where people are able to explore their feelings 
and in which people are able to acknowledge and respect the feelings of others. Samaritans 
is a non-religious, non-partisan organisation representing 201 volunteer-led autonomous 
federated branches across the UK and the Republic of Ireland.  
  
Samaritans welcomes the opportunity to respond to this review. As part of our work to 
reduce suicide, we have committed to working more closely with regulators, particularly 
those responsible for media issues, to address our concerns relating to the representation of 
suicide in the public domain. Our role in supporting the community of Bridgend during the 
recent suspected suicide cluster has given us direct experience of how influential 
communications activities can be in shaping the perceptions, attitudes and even the actions 
of the public. Samaritans’ concern is that inappropriate representation of suicide can lead 
vulnerable people to imitate what they read or see, resulting in ‘copycat suicides’. 
  
Samaritans believes that the evidence of the impact of the media on vulnerable people is 
well established and irrefutable. In 1981, German television screened a six-part series called 
Death of a Student. At the start of each episode, a scene of a young man killing himself on a 
railway line was shown. During the series, deaths recorded by this method increased by 
175%.  However, the media can also play a positive role in suicide prevention. A study in 
Vienna, tracking suicides on the underground system, showed that, once media guidelines 
were implemented, these suicides reduced significantly. Further examples of the impact of 
the media can be sourced and examined in detail from the list in the reference section of 
Samaritans’ Media Guidelines: 
 
http://www.samaritans.org/media_centre/media_guidelines.aspx 
  
Therefore we are taking this opportunity to share our expertise and experience on the role of 
the media in suicide prevention. Our intention is to inform the ASA’s CAP code committee on 
best practice with the aim of reducing future deaths by suicide. In the last six months we 
have become aware of some advertisements that we feel have failed to recognise this best 
practice. We recognise that we may not have taken adequate steps in the past to extend our 
expertise on suicide prevention to the advertising industry and, by responding to this 
consultation, we are acting to address this. We look to encourage a debate on these issues 
and are happy to discuss this consultation with representatives of the ASA, the CAP Code 
team and relevant representatives of the industry. 
  
Specific Comments 
  
Section 4: Harm and Offence 
  
Question 11  
  
I No comments 
ii. No comments 
iii. Do you have any other comments on this section? 
  
Based on research into the media’s influence on suicide prevention 
(http://www.samaritans.org/media_centre/media_guidelines.aspx), Samaritans would 

http://www.samaritans.org/media_centre/media_guidelines.aspx�
http://www.samaritans.org/media_centre/media_guidelines.aspx�


suggest the following points are included within the code. They have been written to reflect 
the language of the existing code. 
  

1. Marketing Communications and Advertisements must not portray suicidal acts either 
through the use of graphic images (photographic or illustrative) which provide 
methodology or detail on how to complete the suicide act.  

2. Marketers and Advertisers must take particular care not to glorify or normalise 
suicide and its effects, such as representing a positive dimension because of the 
death.  

3. Marketers and Advertisers must pay attention to the context (including time and 
location) of the communication, and particularly to its likely impact on distressed or 
vulnerable people.  

  
We believe these points condense the key factors that can lead to imitative suicidal 
behaviour and urge the ASA CAP code review team to recognise them within the code. 



THE SCOTCH WHISKY ASSOCIATION RESPONSE TO 
THE CAP CODE REVIEW  

CONSULTATION ON THE PROPOSED CAP CODE 
 

 
1. INTRODUCTION 
 
THE SCOTCH WHISKY ASSOCIATION (SWA) IS THE INDUSTRY’S 

REPRESENTATIVE ORGANISATION. ITS AIM IS TO PROTECT, PROMOTE AND 

GROW SCOTCH WHISKY WORLDWIDE.  
 
OUR 54 MEMBER COMPANIES INCLUDE DISTILLERS, BLENDERS, BOTTLERS, 
AND BROKERS OF SCOTCH WHISKY, REPRESENTING AROUND 90% OF THE 

INDUSTRY.  
 
THE SCOTCH WHISKY ASSOCIATION HAS DEVELOPED ITS OWN CODE OF 

PRACTICE ON THE RESPONSIBLE MARKETING AND PROMOTION OF SCOTCH 

WHISKY, DRAWN UP BY THE INDUSTRY IN 2005 AND REVISED IN 2009.  THE 

PRINCIPLES OF THE SWA CODE COVER ALL COMMERCIAL ACTIVITIES IN 

RELATION TO SCOTCH WHISKY AND APPLICATION OF THE CODE IS A 

MANDATORY CONDITION OF MEMBERSHIP FOR MEMBER COMPANIES ACROSS 

THE EU. 
 
WE FULLY SUPPORT THE CAP SELF-REGULATORY APPROACH AND FULLY 

ENDORSE AND SUBSCRIBE TO THE RULES AND PRINCIPLES OF THE 

CAP/BCAP CODES.  
 
WE WELCOME THE OPPORTUNITY TO RESPOND TO THIS CONSULTATION. AS 

AN ALCOHOL PRODUCER TRADE ASSOCIATION WE HAVE LIMITED OUR 

COMMENTS TO THE QUESTIONS RAISED IN THE CONSULTATION ON THE CODE 

RULES IN RELATION TO ALCOHOL. 
 
 
2.  RESPONSE TO CONSULTATION QUESTIONS 
 
QUESTION 62 
 
YES WE SUPPORT THE INCLUSION OF RULE 18.9 IN THE CODE. 
 
IN THE SWA CODE OF PRACTICE WE CLEARLY STATE THAT UNDUE 

EMPHASIS SHOULD NOT BE PLACED ON HIGH ALCOHOL CONTENT AS A 

PRINCIPAL BASIS OF APPEAL TO THE CONSUMER. EQUALLY WE DO NOT 



THINK IT APPROPRIATE TO PROMOTE A ‘LOWER STRENGTH’ PRODUCT ON THE 

BASIS OF STRENGTH FOR THE REASONS SET OUT IN PARAGRAPH 18.13 OF THE 

CONSULTATION DOCUMENT. 
 
QUESTION 63 
 
WE AGREE THAT CAP RULE 56.15 SHOULD BE REMOVED FROM THE PRESENT 

CODE.  
WE ALSO AGREE THAT MARKETING COMMUNICATIONS FOR LOW ALCOHOL 

DRINKS (CONTAINING BETWEEN 0.5% AND 1.2% ALCOHOL) SHOULD BE 

SUBJECT TO THE ALCOHOL RULES, WITH THE EXCEPTION THAT LOW-
ALCOHOL DRINKS MAY BE PRESENTED AS PREFERABLE BECAUSE OF THEIR 

LOW STRENGTH. 
 
QUESTION 64 
 
 WE AGREE THAT RULE 18.12 WITH THE PROPOSED WORDING AS SET OUT BE 

INCLUDED IN THE CODE. 
 
QUESTION 65 
 
YES, WE AGREE THE CAP RULES AS SET OUT IN THE PROPOSED ALCOHOL 

SECTION ARE UNDERSTANDABLE AND NECESSARY. 
 
WE HAVE NO OTHER COMMENT TO MAKE.  
 
ADDENDUM QUESTION 75: SCHARR REVIEW 
 
YES WE AGREE THE EVIDENCE CONTAINED IN THE SCHARR REVIEW DOES 

NOT MERIT A CHANGE TO CAP’S ALCOHOL ADVERTISING CONTENT OR 

SCHEDULING RULES. 
 



BCAP/CAP CODE REVIEW CONSULTATION ADDENDUM– 

SCHARR REVIEW 
 
I WRITE ON BEHALF OF SCOTTISH GOVERNMENT IN RESPONSE TO THE ABOVE 

CONSULTATION.  PLEASE ACCEPT MY APOLOGIES FOR THE SLIGHT DELAY IN 

RESPONDING. 
 
AS YOU MAY BE AWARE SCOTTISH GOVERNMENT PUBLISHED “CHANGING 

SCOTLAND’S RELATIONSHIP WITH ALCOHOL: A FRAMEWORK FOR ACTION” 

IN MARCH 2009.  IN THE FRAMEWORK WE MADE CLEAR OUR CONCERN TO 

REDUCE THE IMPACT OF ALCOHOL ADVERTISING, ON YOUNG PEOPLE IN 

PARTICULAR.  WE EXPRESSED CONCERN THAT YOUNG PEOPLE ARE EXPOSED 

DAILY TO ADVERTISING, WHETHER OR NOT IT IS SPECIFICALLY TARGETED AT 

THEM.   
 
WE CONSIDER THAT A PRECAUTIONARY APPROACH TO THE PROTECTION OF 

YOUNG PEOPLE IN RELATION TO ALCOHOL ADVERTISING IS JUSTIFIED GIVEN 

THAT EVIDENCE IS MOUNTING IN RELATION TO: 
• THE CONSIDERABLE HARMS WHICH EXCESSIVE ALCOHOL 

CONSUMPTION CAN CAUSE; 
• INDICATIONS THAT EARLY INTRODUCTION TO ALCOHOL CAN LEAD TO 

MISUSE IN LATER LIFE; AND 
• THE INFLUENCE WHICH EXPOSURE TO ALCOHOL ADVERTISING HAS ON 

YOUNG PEOPLE’S CONSUMPTION. 
   

IN REGARD TO THE LAST POINT IT IS DISAPPOINTING THAT BCAP/CAP 
ARE SO DISMISSIVE OF THE FINDINGS OF THE SHEFFIELD REVIEW, GIVEN 
IT IDENTIFIED THAT “THERE IS CONSISTENT EVIDENCE FROM 
LONGITUDINAL STUDIES THAT EXPOSURE TO TV AND OTHER 
BROADCAST MEDIA IS ASSOCIATED WITH INCEPTION OF AND LEVELS 
OF DRINKING [BY YOUNG PEOPLE]”. 
 
IN ADDITION YOUR REVIEWS MAKE NO MENTION OF THE RECENT REVIEW BY 

THE EUROPEAN ALCOHOL & HEALTH FORUM’S SCIENCE GROUP STUDY 

WHICH CONCLUDED: “THE FINDINGS OF THE REVIEW ARE CLEAR, NAMELY THAT 
COMMERCIAL COMMUNICATIONS INCREASE THE LIKELIHOOD THAT ADOLESCENTS 

WILL START TO USE ALCOHOL AND WILL DRINK MORE IF THEY ARE ALREADY USING 
ALCOHOL.” 
 
WE CONSIDER THAT GIVEN THE LATEST EVIDENCE THE CURRENT APPROACH 

OUTLINED BY BCAP AND CAP FALLS SHORT OF THE REQUIREMENT UNDER 



THE COMMUNICATIONS ACT 2003, SECTION 319 (2) (A) TO ENSURE THAT 

“PERSONS UNDER THE AGE OF EIGHTEEN ARE PROTECTED”.  THE BCAP/CAP 

CODES CLAIMS TO “PREVENT APPEAL TO YOUNG PERSONS”, HOWEVER, WE 

CONSIDER THAT IN PRACTICE THE CODE SIMPLY LIMITS EXPLICIT APPEAL TO 

YOUNG PEOPLE RATHER THAN PREVENTING APPEAL TO THEM.  
 
AS INDICATED SCOTTISH GOVERNMENT CONSIDERS THAT A 

PRECAUTIONARY APPROACH SHOULD BE ADOPTED, BOTH IN RELATION TO 

THE CONTENT OF ADVERTS, BUT ALSO CRUCIALLY TO THE OVERALL 

EXPOSURE OF YOUNG PEOPLE.     
 
SCOTTISH GOVERNMENT RECOGNISES THAT THE LEGISLATIVE REGIME 

AROUND ALCOHOL ADVERTISING IS COMPLEX AND THAT MUCH OF IT IS 

RESERVED.  HOWEVER, WE URGE UK GOVERNMENT TO DEVELOP A UK 

APPROACH TO ADVERTISING WHICH UNEQUIVOCALLY PROTECTS CHILDREN 

FROM EXPOSURE TO ALCOHOL ADVERTISING, WHETHER ON TELEVISION, ON 

LINE OR IN THE CINEMA.  WE CONTINUE TO BELIEVE THAT ONE WAY OF 

ACHIEVING THIS IS TO APPLY A BAN ON TELEVISION ADVERTISING BEFORE 

THE 9PM WATERSHED.   
 
WE WOULD ALSO WELCOME THE DEVELOPMENT OF A CO-REGULATORY 

APPROACH - WORKING WITH THE INDUSTRY, UK GOVERNMENT AND 

ADVERTISING REGULATORY BODIES – WHICH COULD ADDRESS ON LINE 

ADVERTISING EFFECTIVELY. 



1.0 ABOUT SCOTTISH HEALTH ACTION ON ALCOHOL PROBLEMS 
 
1.1 SCOTTISH HEALTH ACTION ON ALCOHOL PROBLEMS (SHAAP) WAS ESTABLISHED 

IN 2006 BY THE SCOTTISH MEDICAL ROYAL COLLEGES AND FACULTIES TO 

PROVIDE AN AUTHORITATIVE MEDICAL VOICE ON REDUCING THE NEGATIVE 

IMPACT OF ALCOHOL ON THE HEALTH AND WELL-BEING OF THE PEOPLE OF 

SCOTLAND. SHAAP IS A MEMBER OF THE ALCOHOL HEALTH ALLIANCE UK, AN 

ALLIANCE OF MEDICAL BODIES, PATIENT REPRESENTATIVES AND ALCOHOL 

HEALTH CAMPAIGNERS WORKING TOGETHER TO RAISE AWARENESS OF RISING 

LEVELS OF ALCOHOL HEALTH HARM IN THE UK. 
 
2.0  SHAAP’S RESPONSE TO THE CAP/BCAP CODE REVIEW CONSULTATION 

RELATES TO THOSE PROVISIONS OF THE CODES THAT COVER THE ADVERTISING OF 

ALCOHOLIC DRINKS. 
 
 
3.0 SHAAP’S POSITION ON THE CAP/BCAP CODES COVERING THE 

ADVERTISEMENT OF ALCOHOLIC DRINKS 
 
3.1      SHAAP IS NOT RESPONDING TO SPECIFIC QUESTIONS IN THE CONSULTATION 

CONCERNING THE RULES GOVERNING ALCOHOL ADVERTISING. OUR GENERAL 

VIEW IS THAT RULES COVERING ALCOHOL ADVERTISING SHOULD NOT BE A 

MATTER FOR INDUSTRY SELF-REGULATION.  
 
3.2 WE ARE CONCERNED THAT THE WAY THE CODES ARE DRAWN UP IN THE CURRENT 

SYSTEM IS NOT SUFFICIENTLY PROTECTIVE OF PUBLIC HEALTH. A CONSULTATION 

PROCESS THAT INVOLVES INDUSTRY AND HEALTH BODIES, ORGANISATIONS WITH 

FUNDAMENTALLY INCOMPATIBLE AIMS AND OBJECTIVES, CAN ONLY RESULT IN 

COMPROMISED STANDARDS, EVEN IF THOSE STANDARDS ARE THEN RIGOROUSLY 

ENFORCED.  
 

3.3 WE ARE CONCERNED THAT AS A CONSEQUENCE OF INDUSTRY SELF-REGULATION, 
ATTENTION IS DIVERTED FROM PUBLIC DEBATE ABOUT WHETHER IT SERVES THE 

PUBLIC INTEREST TO ALLOW THE PROMOTION OF PRODUCTS THAT HAVE A 

SUBSTANTIAL NEGATIVE IMPACT ON PUBLIC HEALTH IN THE UK. ALCOHOL IS NO 

ORDINARY COMMODITY. IT IS A DEPENDENCE INDUCING PSYCHOACTIVE DRUG 

FOR WHICH THERE IS NO ‘SAFE’ DOSE. IT IS LINKED TO MORE THAN 60 TYPES OF 

DISEASE, DISABILITY AND INJURY. ALCOHOL HAS BEEN RANKED THE 6TH MOST 

HARMFUL DRUG IN THE UK, AHEAD OF TOBACCO, CANNABIS AND CLASS A 

DRUGS SUCH AS ESCTASY AND LSD.i

 
    

3.4 THERE IS A GROWING BODY EVIDENCE LINKING ALCOHOL ADVERTISING AND 

CONSUMPTION. A RECENT SYSTEMATIC REVIEW OF LONGITUDINAL STUDIES OF 

THE IMPACT OF ALCOHOL ADVERTISING ON ADOLESCENTS FOUND CONSISTENT 

EVIDENCE TO LINK ALCOHOL ADVERTISING WITH THE UPTAKE OF DRINKING 

AMONG NON-DRINKING YOUNG PEOPLE, AND INCREASED CONSUMPTION AMONG 

THEIR DRINKING PEERS.ii  GIVEN THE SUBSTANTIAL BURDEN OF HARM LINKED TO 

ALCOHOL USE IN THE UK, PARTICULARLY IN SCOTLAND WHERE THE DEATH RATE 

FROM ALCOHOLIC LIVER CIRRHOSISiii IS NOW ONE OF THE HIGHEST IN THE WORLD, 



SHAAP IS INCREASINGLY MINDED TO TAKE THE VIEW THAT A COMPLETE BAN ON 

ALCOHOL ADVERTISING WILL OFFER THE BEST PROTECTION FOR PUBLIC HEALTH.  
 
 



CAP CODE REVIEW CONSULTATION: RESPONSE FROM STUC 
 
 
Question 9 
 
i) Taking into account CAP’s general policy objectives, do you agree 
that CAP’s rules on misleading are necessary and easily 
understandable?  If your answer is no, please explain why. 
 
ii) On consideration of the mapping document in Annex 2, can you 
identify any changes from the present to the proposed rules that are 
likely to amount to a significant change in advertising policy and 
practice, are not reflected here and that should be retained or 
otherwise be given dedicated consideration? 
 
III) DO YOU HAVE OTHER COMMENTS ON THIS SECTION? 
 
Response to Question 9 
 
THE STUC ASKS THAT CONSIDERATION BE GIVEN TO THE INTRODUCTION OF A 
NEW RULE (TO BE NUMBERED AS APPROPRIATE) WHICH WOULD ENSURE THAT 
PREGNANCY COUNSELLING SERVICES DO NOT MISLEAD VULNERABLE WOMEN BY 
OMITTING TO MENTION IF ABORTION SERVICES ARE NOT OFFERED. 
 
WOMEN FACING DIFFICULT DECISIONS WITH REGARD TO CONTINUING WITH A 
PREGNANCY ARE VULNERABLE AND WE BELIEVE THAT AGENCIES SHOULD BE 
COMPLETELY CLEAR IN THE ADVERTISING OF THEIR SERVICES. 

On this issue, the Report of the House of Commons Science and 
Technology Committee on the Scientific Developments Relating to the 
Abortion Act 1967 has recommended: ‘to ensure that no patients are 
misled, we … recommend that the Government consider ways of 
ensuring that all those claiming to offer pregnancy counselling services 
… indicate clearly in their advertising that they do not support referral for 
abortion.’ 

The BCAP code Review proposes a new Rule (11.11) covering this point 
for broadcast advertising.  We strongly believe that this should be 
extended to be clearly included in the revised CAP Code, therefore 
ensuring that printed advertisements, posters, websites and all 
advertisements on non-broadcast media will meet the same criteria.  



Section 10: Database practice 
 
Collection of data from children 
 
Question 32 
 
Given CAP’s policy consideration, do you agree that rules 10.15 and 10.16 should be included in 
the Code?  If your answer is no, please explain why. 
 
WE WOULD RAISE THE FOLLOWING ISSUES WITH THE PROPOSED RULES 10.15 

AND 10.16: 
1. We would question why the age stated in 10.16 is 16 years old whereas in 10.15 it 

is 12 years of age.  We believe that there should be greater consistency across the 
rules, therefore making the ages the same. 

2. If you cannot collect personal information about other people from children under 16 
as stated in 10.16, how do you propose collecting information from a 
parent/guardian to obtain consent?  There ought to be clarification here that the 
collection of data required for consent is not being included in the prohibition set out 
in 10.16. 

 



The Committee on Advertising Practice’s Code Review Consultation 
Response by the Children’s Food Campaign 
 
 
INTRODUCTION 
 
WE ARE PLEASED TO SUBMIT A RESPONSE TO THIS CONSULTATION ON BEHALF OF THE 
CHILDREN’S FOOD CAMPAIGN WHICH IS CO-ORDINATED BY SUSTAIN: THE ALLIANCE FOR 
BETTER FOOD AND FARMING (FOR MORE INFORMATION SEE 
WWW.CHILDRENSFOODCAMPAIGN.ORG.UK).   
 
THE CHILDREN’S FOOD CAMPAIGN WANTS TO IMPROVE YOUNG PEOPLE’S HEALTH AND WELL-
BEING THROUGH BETTER FOOD – AND FOOD TEACHING – IN SCHOOLS AND BY PROTECTING 
CHILDREN FROM JUNK FOOD MARKETING.  WE ARE SUPPORTED BY OVER 300 ORGANISATIONS 
AND 12,000 MEMBERS OF THE PUBLIC.   
 
We understand that this is a wide ranging consultation, but this submission limits its 
comments to the issues of children and food, which are the remit of our work. A draft of this 
response has not been circulated to supporting organisations and individuals, because the 
points we make are established campaign policy 
 
 
Section 22: Other comments 
 
Question 74 
 
Do you have other comments or observations on CAP’s proposed Code that you would like CAP to 
take into account in its evaluation of consultation responses? 
 
 

FOOD MARKETING TO CHILDREN 
 
INTERNATIONAL RESEARCH SHOWS THAT FOOD IS AMONG THE PRODUCTS MOST MARKETED 
AT CHILDREN10 AND, FOR MANY CHILDREN, FOOD PRODUCTS WILL BE AMONG THE FIRST 
THINGS THAT THEY PURCHASE INDEPENDENTLY OF THEIR PARENTS.  MARKETING FOOD AND 
DRINKS TO CHILDREN IS WORTH HUNDREDS OF MILLIONS OF POUNDS EVERY YEAR.  THE VAST 
MAJORITY OF THIS MONEY PROMOTES UNHEALTHY FOODS: THAT IS, FOODS WHICH ARE HIGH 
IN FAT, SUGAR AND/OR SALT (HFSS)11, WITH THE DEPARTMENT OF HEALTH ESTIMATING 
THAT THE COMMERCIAL SECTOR SPENDS £335M EVERY YEAR PROMOTING CONFECTIONERY, 
SNACKS, FAST FOOD AND SUGARY DRINKS12

 
. 

THE EFFECTS OF MARKETING OF JUNK FOOD ON CHILDREN’S DIETARY HEALTH ARE 
EXTREMELY WORRYING.  SOME 86 PERCENT OF CHILDREN EAT TOO MUCH SUGAR; 92 PERCENT 
EAT TOO MUCH SATURATED FAT13

                                         
10 COON, K.A., TUCKER, K.L. (2002) TELEVISION AND CHILDREN’S CONSUMPTION PATTERNS. A REVIEW 
OF THE LITERATURE. MINERVA PEDIATR 2002; 54: 423-436 

.  IN ENGLAND THE AVERAGE FRUIT AND VEGETABLE 

11 OFCOM (2006) TELEVISION ADVERTISING OF FOOD AND DRINK PRODUCTS TO CHILDREN - OPTIONS FOR NEW 

RESTRICTIONS. LONDON: OFCOM 
12 CHANGE4LIFE (2009) PARTNER FAQS. WWW.NHS.UK/CHANGE4LIFE/PAGES/PARTNERFAQ.ASPX 
13 OFFICE OF NATIONAL STATISTICS (2000)  NATIONAL DIET AND NUTRITION SURVEY: YOUNG PEOPLE AGED 4 

TO 18 YEARS. VOLUME 1: REPORT OF THE DIET AND NUTRITION SURVEY.  NORWICH: OFFICE OF NATIONAL 

STATISTICS 

http://www.childrensfoodcampaign.org.uk/�
http://www.nhs.uk/Change4life/Pages/PartnerFAQ.aspx�


INTAKE FOR GIRLS AGED 5-15 IS 2.6 PORTIONS AND FOR BOYS 2.5 PORTIONS14, WHICH 
COMPARES POORLY TO THE WORLD HEALTH ORGANISATION RECOMMENDATION OF AT LEAST 
FIVE PORTIONS A DAY.  WHILST THERE ARE MANY FACTORS INFLUENCING DIET, RESEARCH 
INDICATES THAT FOOD PROMOTIONS PLAY A SIGNIFICANT PART IN INFLUENCING FOOD 
PREFERENCES, PURCHASING AND CONSUMPTION.15

 
 

THE HEALTH CONSEQUENCES OF POOR DIETARY HEALTH ARE DISTRESSING AND ARE 
ASSOCIATED WITH:  

 
• SOME CANCERS, INCLUDING THREE OF THE MOST COMMON CANCERS: BREAST 

CANCER, BOWEL CANCER, AND PROSTRATE CANCER. 
• TYPE 2 DIABETES. THIS USED TO BE KNOWN AS ADULT ONSET DIABETES BUT DUE TO 

THE RISE OF CHILDHOOD OBESITY IT IS NOW ALSO DIAGNOSED IN CHILDREN AND 
ADOLESCENTS16

• HEART DISEASE 
. 

• HIGH BLOOD PRESSURE/ STROKES 
• DENTAL PROBLEMS 
• MENTAL HEALTH PROBLEMS.  RESEARCH HAS SUGGESTED A LINK BETWEEN MENTAL 

ILL HEALTH AND SUGAR, FAT AND FOOD ADDITIVES IN ONE’S DIET17

 
. 

THE CHILDREN’S FOOD CAMPAIGN IS CONCERNED ABOUT THE NEGATIVE IMPACT OF 
UNHEALTHY FOOD MARKETING ON CHILDREN’S HEALTH. WE BELIEVE THAT THE MESSAGES 
WHICH CHILDREN RECEIVE FROM THE FOOD INDUSTRY SERIOUSLY UNDERMINE THE 
MESSAGES ABOUT HEALTHY EATING WHICH PARENTS, TEACHERS AND THE GOVERNMENT TRY 
TO CONVEY TO THEM. THE BARRAGE OF ADVERTISEMENTS FOR JUNK FOOD ACROSS ALL 
DIFFERENT MEDIA IS DAMAGING CHILDREN’S HEALTH. 
 
 

BETTER REGULATION 
 
CURRENTLY IN THE UK, CHILDREN UNDER THE AGE OF 16 ARE PROTECTED FROM SOME 
UNHEALTHY FOOD MARKETING THROUGH REGULATION INTRODUCED BY OFCOM IN APRIL 
2007, WHICH RESTRICTS ADVERTISING OF UNHEALTHY FOOD PRODUCTS DURING CHILDREN’S 
TELEVISION PROGRAMMING.  IN ACCORDANCE WITH THIS REGULATION, THE BROADCAST 
COMMITTEE OF PRACTICE (BCAP) CODE HAS BEEN AMENDED APPROPRIATELY.  HOWEVER, 
THERE IS CURRENTLY NO LEGISLATION TO PROTECT CHILDREN FROM UNHEALTHY FOOD 
MARKETING THROUGH MEDIA OTHER THAN TELEVISION, INCLUDING THOSE COVERED BY THE 
COMMITTEE OF ADVERTISING PRACTICE (CAP) CODE.   
 
SINCE THERE IS NO EVIDENCE TO SUGGEST THAT NON-BROADCAST MARKETING WHICH 
TARGETS CHILDREN IS ANY LESS EFFECTIVE THAN BROADCAST MARKETING, STANDARDS 
COVERING NON-BROADCAST MARKETING AIMED AT CHILDREN SHOULD BE COMMENSURATE 
TO, AND CONSISTENT WITH, REGULATION OF ADVERTISING OF UNHEALTHY FOODS ON 
TELEVISION.   
 

                                         
14 DEVERIL, C. (2002) FRUIT AND VEGETABLE CONSUMPTION. HEALTH SURVEY FOR ENGLAND 2002.  
LONDON: DEPARTMENT OF HEALTH 
15 HASTINGS, G., STEAD, M., MCDERMOTT, L., FORSYTH, A., MACKINTOSH, A.M., RAYNER, M., 
GODFREY, C., CARAHER, M., ANGUS, K. (2003)  SYSTEMATIC REVIEW OF RESEARCH ON THE EFFECTS OF FOOD 

PROMOTION ON CHILDREN.  LONDON: FOOD STANDARD’S AGENCY 
16 REVILL, J. (2003) UK FACES CHILD DIABETES EPIDEMIC.  LONDON: THE OBSERVER.  8 JUNE 2003 
17 VAN DE WEYER, C. (2005) CHANGING DIETS, CHANGING MINDS: HOW FOOD AFFECTS MENTAL HEALTH AND 

BEHAVIOUR.  LONDON: SUSTAIN 



THEREFORE, THE FIRST TWO OF THE THREE AMENDMENTS THAT WE PROPOSE WOULD BRING 
THE PARTS OF THE CAP CODE WHICH COVER NON-BROADCAST MARKETING OF FOOD 
TARGETING CHILDREN BETTER INTO LINE WITH REGULATION COVERING TELEVISION 
MARKETING OF FOOD TO CHILDREN.  
 
BOTH THESE AMENDMENTS TO THE CODE WOULD CONSTITUTE BETTER REGULATION, SINCE 
THEY SIMPLIFY THE RULES COVERING FOOD MARKETING TO CHILDREN, MAKING THEM MORE 
MEDIA NEUTRAL AND SIMPLER TO COMPLY WITH.  AS WELL AS BEING CONSISTENT IN 
PROTECTING CHILDREN FROM JUNK FOOD MARKETING AND ITS NEGATIVE CONSEQUENCES, 
MEDIA NEUTRAL RULES ARE AN IMPORTANT ASPECT OF GOOD REGULATION IN TODAY’S 
WORLD OF COMPLEX COMMUNICATION, AND SUCH CONSISTENCY IS EXPECTED BY THE PUBLIC, 
INCLUDING PARENTS.  MORE COMPLEX REGULATION, WHICH DIFFERENTIATES BETWEEN 
DIFFERENT TYPES OF MEDIA, CAN BE A BURDEN ON BUSINESS, PARTICULARLY SMALL 
ENTERPRISES, AND THUS RUNS THE RISK OF BEING ANTI-COMPETITIVE. 
 
INDEED, ACCORDING TO THE ADVERTISING STANDARDS AUTHORITY (ASA)’S OWN WEBSITE: 
“CAP AND BCAP ARE WORKING TO ENSURE MORE CONSISTENCY BETWEEN THE NON-
BROADCAST AND BROADCAST MEDIA WHENEVER THAT IS DESIRABLE.”18

 

  FOR THE REASONS 
OUTLINED ABOVE, WE BELIEVE SUCH MEDIA NEUTRALITY IS DESIRABLE, AND AN IMPORTANT 
STEP TOWARDS PROMOTING CHILDREN’S HEALTH. 

                                         
18 ASA (2005) FREE, UNLIMITED AND MEDIA NEUTRAL. 
WWW.ASA.ORG.UK/CAP/NEWS_EVENTS/NEWS/2005/FREE+UNLIMITED+AND+MEDIA+NEUTRAL.HTM  

http://www.asa.org.uk/cap/news_events/news/2005/Free+unlimited+and+media+neutral.htm�


PROPOSED AMENDMENTS 
 
IN RESPONSE TO THE ABOVE CONSULTATION, THE CHILDREN’S FOOD CAMPAIGN PROPOSES 
THE FOLLOWING AMENDMENTS TO THE CAP CODE.   
 
1. ADOPT A DEFINITION OF “CHILDREN” CONSISTENT WITH UK LAW AND OTHER 

MARKETING REGULATION 
 
THE PARTS OF THE CURRENT CAP CODE THAT REFER TO THE MARKETING OF FOOD TO 
CHILDREN TEND TO APPLY ONLY TO YOUNG CHILDREN, FOR EXAMPLE: 
 
“EXCEPT THOSE FOR FRESH FRUIT OR FRESH VEGETABLES, FOOD OR DRINK ADVERTISEMENTS 
THAT ARE TARGETED DIRECTLY AT PRE-SCHOOL OR PRIMARY SCHOOL CHILDREN THROUGH THEIR 

CONTENT SHOULD NOT INCLUDE PROMOTIONAL OFFERS.”19

 
 (EMPHASIS ADDED) 

“EXCEPT THOSE FOR FRESH FRUIT OR FRESH VEGETABLES, FOOD OR DRINK ADVERTISEMENTS 
THAT ARE TARGETED  
DIRECTLY AT PRE-SCHOOL OR PRIMARY SCHOOL CHILDREN THROUGH THEIR CONTENT SHOULD 

NOT INCLUDE LICENSED CHARACTERS OR CELEBRITIES POPULAR WITH CHILDREN.”20

 

 
(EMPHASIS ADDED) 

HOWEVER, THERE IS GOOD EVIDENCE THAT OLDER CHILDREN ARE ALSO INFLUENCED BY, AND 
THEREFORE NEED PROTECTION FROM, MARKETING OF UNHEALTHY FOODS21

 

.  WHILE THE 
WAY IN WHICH CHILDREN UNDERSTAND MARKETING MAY CHANGE OVER TIME, ITS 
INFLUENCE DOES NOT.  OLDER CHILDREN ALSO TEND TO HAVE POORER DIETS THAN YOUNG 
CHILDREN AND ARE MORE AT RISK OF OBESITY, MAKING IT EVEN MORE IMPORTANT THAT 
THEY ARE PROTECTED.  

UK LAW DEFINES A CHILD IN A VARIETY OF WAYS, RANGING BETWEEN UNDER 16 AND UNDER 
18 YEARS OF AGE, WHILE THE UN CONVENTION ON THE RIGHTS ON THE CHILD DEFINES 
CHILDREN AS 18 YEARS AND UNDER.   
 
OFCOM HAS ACCEPTED THAT RESTRICTIONS ON TELEVISION FOOD ADVERTISING SHOULD 
APPLY TO PEOPLE UNDER 16 YEARS OF AGE, AND SINCE UNDER 16S WHO ARE SUSCEPTIBLE TO 
THE POWER OF BROADCAST ADVERTISING ARE NO LESS VULNERABLE WHERE A DIFFERENT 
MEDIUM IS USED, IT WOULD BE CONSISTENT, AND APPROPRIATE FOR THE CAP CODE TO 
ADOPT A DEFINITION OF “CHILDREN” AS THOSE UNDER THE AGE OF 16 THROUGHOUT. 
 
2. ADOPT THE NUTRIENT PROFILING MODEL CURRENTLY USED BY OFCOM TO DETERMINE 

WHICH PRODUCTS THE CODE SHOULD APPLY TO 
 
ADOPTING THE NUTRIENT PROFILING MODEL DEVELOPED BY THE FOOD STANDARDS 
AGENCY (FSA) FOR USE BY OFCOM TO REGULATE THE ADVERTISING AND PROMOTION OF 
FOODS TO CHILDREN WOULD ALSO HELP TO ENSURE THAT CAP REGULATION OF NON-
BROADCAST FOOD MARKETING TO CHILDREN IS CONSISTENT WITH THE EXISTING REGULATION 
COVERING BROADCAST ADVERTISING, AND WOULD HENCE PROMOTE MEDIA NEUTRALITY.   

                                         
19 CAP CODE SECTION 47.8.  RETAINED AS SECTION 15.15 IN PROPOSED REVISION OF THE CAP CODE. 
20 CAP CODE SECTION 47.9.  RETAINED AS SECTION 15.16 IN PROPOSED REVISION OF THE CAP CODE. 
21 HASTINGS, G., STEAD, M., MCDERMOTT, L., FORSYTH, A., MACKINTOSH, A.M., RAYNER, M., 
GODFREY, C., CARAHER, M., ANGUS, K. (2003)  SYSTEMATIC REVIEW OF RESEARCH ON THE EFFECTS OF FOOD 

PROMOTION ON CHILDREN.  LONDON: FOOD STANDARD’S AGENCY; LIVINGSTONE, S. (2006) NEW 

RESEARCH ON ADVERTISING FOODS TO CHILDREN – AN UPDATED REVIEW OF THE LITERATURE.  LONDON: 
OFCOM; INSTITUTE OF MEDICINE (2006) FOOD MARKETING TO CHILDREN AND YOUTH: THREAT OR 

OPPORTUNITY?  WASHINGTON, D.C.: THE NATIONAL ACADEMIES PRESS 



 
THE NUTRIENT PROFILING MODEL IS SCIENTIFICALLY ROBUST AND HAS RECENTLY BEEN 
REVIEWED BY THE FSA AND FOUND TO BE FIT FOR ITS INTENDED PURPOSE.  THE ADOPTION OF 
THIS MODEL WOULD CONSTITUTE BETTER REGULATION SINCE IT IDENTIFIES “HEALTHY” 
PRODUCTS, TO WHICH NO SPECIAL STANDARDS OR RESTRICTIONS SHOULD APPLY; AND “LESS 
HEALTHY” PRODUCTS, MARKETING OF WHICH CHILDREN SHOULD BE PROTECTED FROM 
THROUGH THE CAP CODE AND/OR OTHER REGULATION. 
 
ADOPTING THIS MODEL WOULD ALLOW THE SKILLS AND POWER OF MARKETERS TO BE USED 
FOR GOOD, PROMOTING THE CONSUMPTION OF HEALTHIER PRODUCTS TO CHILDREN.  IT IS 
PERVERSE FOR THE MARKETING OF HEALTHY FOODS TO BE RESTRICTED, AND WE WOULD 
HOPE THAT THERE WOULD BE CONSENSUS AMONG THE ADVERTISING INDUSTRY THAT THIS IS 
THE CASE. 
 
SUCH AN AMENDMENT WOULD REDUCE THE REGULATORY BURDEN ON BUSINESS BECAUSE 
THE MARKETING TO CHILDREN OF FOODS DEEMED “HEALTHY” BY THE MODEL WOULD NOT BE 
SUBJECT TO REGULATION AND WOULD ALLOW ADVERTISERS FREELY TO USE ADVERTISING OF 
HEALTHIER PRODUCTS TO INCREASE THEIR BRAND PROFILE. 
 
3. INCLUDE EQUITY BRAND CHARACTERS ALONGSIDE LICENSED CHARACTERS AND 

CELEBRITIES IN THE RESTRICTIONS ON THEIR USE 
 
WHILE THE CURRENT CAP CODE RECOGNISES THAT LICENSED CARTOON AND OTHER CHILD-
FRIENDLY CHARACTERS SHOULD NOT BE USED TO PROMOTE PRODUCTS OTHER THAN FRUIT 
AND VEGETABLES, THE EXCLUSION OF EQUITY BRAND CHARACTERS – CHARACTERS CREATED 
BY ADVERTISERS TO PROMOTE A BRAND OR PRODUCT – FROM SECTION 47.9 OF THE CURRENT 
CAP CODE (AND SECTION 15.16 OF THE PROPOSED REVISED CODE) CONSTITUTES A 
CONSIDERABLE WEAKNESS.   
 
SUCH CHARACTERS ARE USED TO MAKE PRODUCTS APPEALING TO CHILDREN IN THE SAME 
WAY THAT LICENSED CHARACTERS AND CELEBRITIES ARE, AND ARE RARELY USED TO 
PROMOTE HEALTHY PRODUCTS: A SURVEY BY CONSUMER GROUP, WHICH?, SHOWED THAT OF 
19 OF THE MOST POPULAR EQUITY BRAND PRODUCTS, NONE PROMOTED ONLY HEALTHY 
PRODUCTS22

 
. 

AS FAR AS WE ARE AWARE, THERE IS NO PUBLISHED EVIDENCE TO SUGGEST THAT EQUITY 
BRAND CHARACTERS ARE ANY LESS EFFECTIVE THAN LICENSED CHARACTERS IN PROMOTING 
PRODUCTS TO CHILDREN, AND THEREFORE THEY SHOULD BE TREATED IN THE SAME WAY.  
PARENTS EXPECT THAT THEIR CHILDREN WILL BE PROTECTED FROM MARKETERS USING 
CHARACTERS TO PROMOTE UNHEALTHY PRODUCTS TO THEIR CHILDREN, AND IT IS 
INCONSISTENT AND IRRESPONSIBLE FOR EQUITY BRAND CHARACTERS TO BE EXCLUDED FROM 
THIS CLAUSE IN THE CODE. 
 
INCLUSION OF EQUITY BRAND CHARACTERS IN THE NEW SECTION 15.16, AS WELL AS 
EXTENDING THIS CLAUSE TO APPLY TO ALL CHILDREN UNDER THE AGE OF 16 (SEE ABOVE) 
WOULD CLOSE THE CURRENT LOOPHOLE AND BETTER PROTECT CHILDREN FROM UNHEALTHY 
FOOD MARKETING. 
 
 

CONCLUSION 
 
GIVEN THE POOR DIET OF THE UK’S CHILDREN, AND RISING RATES OF OBESITY AND DIET-
RELATED ILL HEALTH, IT IS VITAL THAT CHILDREN ARE PROTECTED FROM MARKETING FOR 

                                         
22 WHICH? (2008) THE CARTOON VILLAINS ARE STILL GETTING AWAY WITH IT.  LONDON: WHICH?  



UNHEALTHY FOOD PRODUCTS, REGARDLESS OF THE MEDIUM USED.  THE CAP SHOULD MAKE 
THE FOLLOWING AMENDMENTS TO THE CODE IN ORDER TO BETTER PROTECT CHILDREN FROM 
UNHEALTHY FOOD MARKETING: 

• ADOPT A DEFINITION OF “CHILDREN” AT THOSE UNDER THE AGE OF 16 THROUGHOUT 
THE CODE; 

• INCORPORATE THE NUTRIENT PROFILING MODEL USED BY OFCOM TO DETERMINE 
WHICH PRODUCTS THE CODE’S RESTRICTIONS SHOULD APPLY TO; 

• INCLUDE EQUITY BRAND CHARACTERS ALONGSIDE LICENSED CHARACTERS AND 
CELEBRITIES IN THE RESTRICTIONS ON THEIR USE. 

 
SUCH CHANGES WOULD ALSO CONTRIBUTE TO MEDIA NEUTRALITY, BETTER ACHIEVING 
CONSISTENCY BETWEEN THE CURRENT REGULATIONS FOR TELEVISION ADVERTISING OF FOOD 
TO CHILDREN, CONSTITUTING BETTER REGULATION, AND REDUCING THE REGULATORY 
BURDEN ON BUSINESS. 
 
 
CHILDREN’S FOOD CAMPAIGN 
JUNE 2009 
CONTACT: CHRISTINE HAIGH (CHRISTINE@SUSTAINWEB.ORG)  
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TESCO WELCOMES THE OPPORTUNITY TO RESPOND TO THE CODE REVIEW CONSULTATION. 
 
AS A RESPONSIBLE RETAILER WE HAVE ROBUST PROCESSES AND PROCEDURES IN PLACE TO 
ENSURE THAT ALL OF OUR ADVERTISING IS IN FULL COMPLIANCE WITH ALL APPLICABLE LAWS 
AS WELL AS THE EXISTING ADVERTISING CODES.  IN THE INTERESTS OF OUR CUSTOMERS, WE 
APPLY THE HIGHEST STANDARDS TO ENSURE THAT OUR ADVERTISING DOES NOT MISLEAD OR 
OFFEND. TO THIS END WE ENGAGE ACTIVELY AND CONSTRUCTIVELY WITH BOTH THE CAP 
AND THE ASA. 
 
THE ROLE OF CAP AND ASA 
 
WE AGREE THAT FOR THE BENEFIT OF CONSUMERS AND COMPETITORS IT IS VITAL THAT A 
CLEAR AND COHERENT SET OF RULES BE IN PLACE TO ENSURE THAT ALL ADVERTISERS ACT 
LEGALLY AND RESPONSIBLY. WE ARE ALSO WHOLLY SUPPORTIVE OF AN ENFORCEMENT 
SYSTEM WHICH IS TARGETED, PROPORTIONATE, EFFECTIVE, ACCOUNTABLE AND 
TRANSPARENT.  
 
HOWEVER, WE HAVE A NUMBER OF FUNDAMENTAL CONCERNS WITH THE CAP EXISTING AND 
PROPOSED RULES AND THE ASA ENFORCEMENT SYSTEM. IN OUR VIEW THESE CONCERNS NEED 
TO BE ADDRESSED IN ORDER TO ENSURE THE FUTURE EFFECTIVENESS OF THE SELF-
REGULATORY SYSTEM. OUR CONCERNS ARE SET OUT BELOW WHILST OUT DETAILED 
COMMENTS ON THE PROPOSED CODE ARE SET OUT IN THE ATTACHED ANNEX. 
 
CAP AND BCAP (THE “CAP CODES”) 
 
IN RECENT YEARS THERE HAS BEEN SIGNIFICANT DEVELOPMENT IN THE AREA OF CONSUMER 
PROTECTION INCLUDING RULES ON DATA PROTECTION, DISTANCE SELLING AND, MOST 
RECENTLY, THE CONSUMER PROTECTION FROM UNFAIR TRADING AND BUSINESS 
PROTECTION FROM MISLEADING MARKETING REGULATIONS. THE EXISTING LEGISLATION 
PROVIDES A CLEAR FRAMEWORK FOR ADVERTISERS TO FOLLOW. THE EXTENT OF EXISTING 
LEGISLATION AND THE NUMBER OF ENFORCEMENT BODIES AVAILABLE IS REFLECTED IN THE 
CONSULTATION ITSELF WITH NEARLY ALL SECTIONS STATING THE NUMEROUS LAWS THAT 
ALREADY EXIST IN THE RELEVANT AREA.  
 
GIVEN THE WEALTH OF EXISTING LEGISLATION, THE ADEQUACY OF WHICH DOES NOT APPEAR 
TO BE IN QUESTION, IT IS OUR VIEW THAT IT IS COMPLETELY UNNECESSARY, 
DISPROPORTIONATE AND UNDULY BURDENSOME FOR THE CAP TO OVERLAY THAT 
LEGISLATION WITH A ‘MANDATORY’ CODE. TO DO SO PRESENTS TWO FUNDAMENTAL ISSUES.  
 
FIRSTLY, CONTRARY TO HAMPTON PRINCIPLES, ADVERTISERS ARE FACED WITH HAVING TO 
INTERPRET AND COMPLY WITH TWO SETS OF RULES – THE LAW AND THE CODES. THIS IS 
BECAUSE THE CAP CODES DO NOT IN ALL CASES ACCURATELY REFLECT THE EXACT 
PROVISIONS OF THE LEGISLATION, ALBEIT THAT THE CODES INTEND TO REFLECT THE LAW. 
ONCE SUCH EXAMPLE IS THAT THE CONCEPTS OF ‘TRANSACTIONAL DECISIONS’ AND THE 
‘AVERAGE CONSUMER’ ARE NOT EFFECTIVELY INCORPORATED INTO THE RULES ON 
MISLEADING ADVERTISING.    
 
SECONDLY, THE CAP CODE OFTEN GOES BEYOND WHAT IS REQUIRED IN THE LEGISLATION, 
E.G. THE REQUIREMENT THAT CONSUMERS SHOULD BE ABLE TO UNDERSTAND ALL OF THE 
TERMS AND CONDITIONS BY READING AN ADVERT ONCE. AS WELL AS NOT BEING COMPLIANT 
WITH HAMPTON PRINCIPLES, THE CODES ARE CONTRARY TO THE REQUIREMENTS OF 
MAXIMUM HARMONISATION AS IMPOSED BY THE EU. IT IS NOT, WE SUBMIT, FOR THE CAP TO 
PLACE A MORE DETAILED INTERPRETATION OF THE LAW INTO A ‘MANDATORY’ CODE – THIS IS 
THE PRESERVE OF THE LEGISLATURE AND THEREAFTER THE COURT.  



 
WE ACCEPT THAT THERE IS A ROLE FOR CAP RULES TO PREVENT CONSUMER HARM, BUT 
THESE SHOULD BE RESTRICTED TO AREAS WHERE NO LEGISLATION CURRENTLY EXISTS, E.G. 
MORAL OR SOCIAL HARM, TASTE AND DECENCY. 
 
WE ACCEPT THAT THERE ARE BENEFITS TO A SELF-REGULATORY ENFORCEMENT SYSTEM 
WHICH CAN SWIFTLY AND EFFICIENTLY DEALS WITH ADVERTISING COMPLAINTS. HOWEVER, 
IT IS UNNECESSARY FOR THE CAP CODES TO OVERLAY THE EXISTING LEGISLATION IN ORDER 
TO ACHIEVE THIS. IN OUR VIEW, THERE IS A VIABLE SOLUTION TO RESOLVE THESE CONCERNS, 
WHICH WE IMPLORE THE CAP TO CONSIDER: 
 
 IN THOSE AREAS WHERE LEGISLATION EXISTS ALREADY, THE CAP CODES BE RECAST 

AS VOLUNTARY GUIDANCE WHICH IS TAKEN INTO CONSIDERATION BY THE ASA, THE 
OFT AND, ULTIMATELY, THE COURT WHEN DETERMINING IF AN ADVERTISEMENT IS IN 
BREACH OF THE LEGISLATION. WE ARE CONFIDENT THAT RESPONSIBLE ADVERTISERS 
WOULD SIGN UP TO AND COMPLY WITH A VOLUNTARY CODE PROVIDED THEY ARE 
ABLE TO PLAY A MORE ACTIVE PART IN DRAFTING THE CODES AND DETERMINING THE 
ENFORCEMENT MECHANISMS. 

 
 IT WILL, HOWEVER, BE VITAL THAT THE CAP CODES ACCURATELY REFLECT THE 

WORDING AND TERMINOLOGY OF THE LEGISLATION AND DO NOT GO BEYOND IT. 
 
 THIS APPROACH WOULD STRIKE THE CORRECT BALANCE BETWEEN ENSURING 

CONSUMER PROTECTION WHILST REMOVING MUCH OF THE EXISTING UNNECESSARY 
BURDEN ON ADVERTISERS. THIS WOULD ALSO PRESERVE A SELF-REGULATORY 
SCHEME. HOWEVER, PLEASE SEE OUR COMMENTS BELOW REGARDING THE NEED TO 
HAVE AN ADEQUATE ENFORCEMENT SYSTEM IN PLACE. 

 
IN THE EVENT THAT THE CAP DOES NOT AGREE THAT THE CODES SHOULD BE IMPLEMENTED 
AS VOLUNTARY, PERSUASIVE GUIDANCE, IN THE INTERESTS OF NOT USURPING THE POWER OF 
THE LEGISLATURE AND THE COURTS THE CAP SHOULD ENSURE THAT THE EXISTING 
LEGISLATION IS, IN EFFECT, COPIED OUT INTO THE CODES SO THAT THE LAW IS ACCURATELY 
REFLECTED AND NOT EXTENDED. THIS WILL ALSO ENSURE COMPLIANCE WITH THE RULES ON 
MAXIMUM HARMONISATION AND PROVIDE THAT ADVERTISERS DO NOT HAVE TO COMPLY 
WITH DIFFERENT RULES DEPENDING ON THE ENFORCEMENT AUTHORITY. 
 
ASA ENFORCEMENT 
 
WE NOTE THAT THE ASA IS CONSIDERED TO BE ‘ESTABLISHED MEANS’ FOR ENFORCEMENT OF 
ADVERTISING MATTERS. WE RECOGNISE THAT IN APPROPRIATE CIRCUMSTANCES THERE IS A 
ROLE FOR AN ENFORCEMENT BODY WHICH IS A SWIFT, COST EFFICIENT AND EFFECTIVE MEANS 
OF RESOLVING DISPUTES AND COMPLAINTS WITHOUT RECOURSE TO THE COURTS.  HOWEVER, 
SUCH A SYSTEM MUST HAVE A MINIMUM SET OF STANDARDS. WE NOTE IT IS CAP AND ASA’S 
INTENTION THAT THE EXISTING SYSTEM IS TARGETED, PROPORTIONATE, EFFECTIVE, 
ACCOUNTABLE AND TRANSPARENT. WE AGREE THAT THESE PRINCIPLES ARE THE 
CORNERSTONE OF GOOD, HAMPTON COMPLIANT ENFORCEMENT. HOWEVER, BASED ON OUR 
SIGNIFICANT EXPERIENCE WE ARE REGRETFULLY OF THE VIEW THAT THE EXISTING ASA 
ENFORCEMENT SYSTEM FALLS SIGNIFICANTLY SHORT OF THESE REQUIREMENTS BOTH IN THE 
UNDERLYING PROCEDURES AND THEIR IMPLEMENTATION IN PRACTICE.  
 
IN PARTICULAR, WE ARE CONCERNED THAT: 
 
 THERE IS NO REASONABLE, MINIMUM STANDARD FOR ACCEPTING COMPLAINTS 
 



OTHER REGULATORS ARE COMPELLED BY LEGISLATION OR CODES TO ENSURE THAT ANY 
INVESTIGATION AND ENFORCEMENT ACTION IS IN THE PUBLIC INTEREST AND THERE ARE 
ADEQUATE GROUNDS FOR PROCEEDING, E.G. ‘REASONABLE GROUNDS FOR SUSPECTING’ A 
BREACH OF THE RELEVANT RULES.  
 
THE ASA SYSTEM DOES NOT INCLUDE SUCH A REQUIREMENT AND WE STRONGLY BELIEVE 
THERE NEEDS TO BE A MINIMUM STANDARD BEFORE A COMPLAINT IS INVESTIGATED. IT IS 
UNDULY BURDENSOME, DISPROPORTIONATE AND UNJUSTIFIABLE TO PURSUE A COMPLAINT 
WITHOUT ANY PROPER EVIDENCE OF A BREACH OF THE CODE.  FOR EXAMPLE, THE ASA 
SHOULD NOT PRESUME THAT THE CODES HAVE BEEN BREACHED WHERE ONE CUSTOMER IS 
UNABLE TO OBTAIN A PROMOTED PRODUCT. THERE ARE NUMEROUS REASONS WHICH MAY 
EXPLAIN THIS INCLUDING, IN SOME CASES, ERROR ON THE PART OF THE CUSTOMER.  
EQUALLY, IN COMPLAINTS ALLEGING THAT CONSUMERS HAVE BEEN MISLED BY AN ADVERT, 
WE SUBMIT THAT THE NUMBER OF COMPLAINTS IS HIGHLY RELEVANT IN THIS CONTEXT AND 
THAT ONE COMPLAINT WOULD BE UNLIKELY TO PROVIDE SUFFICIENT EVIDENCE UNDER THE 
CONSUMER PROTECTION REGULATIONS THAT THE ‘AVERAGE CONSUMER’ HAS BEEN MISLED. 
 
IT IS DISPROPORTIONATE AND CONTRARY TO HAMPTON PRINCIPLES TO REQUIRE AN 
ADVERTISER TO LAUNCH AN INVESTIGATION IN SUCH CIRCUMSTANCES. WE NOTE THAT THE 
ASA MAY TREAT SUCH CASES AS ‘INFORMAL’ BUT FROM THE RESPONSIBLE ADVERTISER 
PERSPECTIVE, WHERE THE OUTCOME OF THE ASA’S DECISION IS IMPORTANT, INFORMAL AND 
FORMAL INVESTIGATIONS ARE TREATED WITH SIMILAR GRAVITY. 
 
 THERE IS A PRESUMPTION OF GUILT WITH THE ONUS ON THE ADVERTISER TO PROVE 

INNOCENCE 
 
LINKED TO THERE BEING NO ADEQUATE STANDARD FOR ACCEPTING COMPLAINTS, THE ASA 
SYSTEM IS PREDICATED ON THE BASIS THAT ADVERTS ARE PRESUMED TO BE IN BREACH UNLESS 
THE ADVERTISER CAN PROVE OTHERWISE. WHILST WE ACCEPT THERE IS A REQUIREMENT 
THAT DOCUMENTARY EVIDENCE BE HELD TO PROVE CLAIMS, IT IS CONTRARY TO PREVAILING 
LEGAL STANDARDS THAT THE ASA DOES NOT HAVE TO MAKE A CASE AGAINST WHICH THE 
ADVERTISER IS ENTITLED TO DEFEND ITSELF.  THIS IS UNDULY BURDENSOME, DOES NOT 
ACCORD WITH THE ENFORCEMENT SYSTEMS EMBEDDED IN THE APPLICABLE LEGISLATION 
AND SIMPLY CANNOT BE SUPPORTED  
 
IN PRACTICE, COMPLAINTS ARE OFTEN SO VAGUELY CHARACTERISED THAT THE ADVERTISER 
IS LEFT HAVING TO PRESUME WHAT COMPLAINT IS BEING LEVELLED AT IT. EQUALLY IT IS NOT 
UNCOMMON FOR COMPLAINTS TO BE RAISED YET NO ADVERT CAN BE PRODUCED BY THE 
COMPLAINANT AND THE ADVERTISER IS REQUESTED TO CONDUCT A SEARCH FOR MATERIAL 
WHICH MAY OR MAY NOT EXIST. WE ARE HAPPY IN ALL CIRCUMSTANCES TO ASSIST THE ASA 
IN ANY INVESTIGATION, BUT IT IS INHERENT IN ANY ENFORCEMENT SYSTEM THAT THE 
ENFORCER IS ABLE TO MAKE ITS CASE AGAINST THE ADVERTISER RATHER THAN RELYING ON A 
SYSTEM OF SELF INCRIMINATION.  EQUALLY, IT IS VITALLY IMPORTANT THAT THE ADVERTISER 
KNOWS THE PRECISE SCOPE AND DETAIL OF THE CASE AGAINST IT IN ORDER FOR THERE TO BE 
A “LEVEL PLAYING FIELD”. 
 
 THE SYSTEM IS ENTIRELY LACKING IN TRANSPARENCY  
 
UNLIKE THE COURT SYSTEM OR INVESTIGATIONS CONDUCTED BY OTHER REGULATORS THERE 
IS A FUNDAMENTAL LACK OF ABILITY TO MAKE FORMAL, ORAL REPRESENTATIONS TO THE 
ASA SECRETARIAT. WE HAVE ALSO SUGGESTED ON A NUMBER OF OCCASIONS THAT 
INFORMAL DISCUSSION OF THE COMPLAINT MIGHT BE A BETTER WAY FORWARD BUT ONLY 
ONE MEETING HAS BEEN AGREED TO SO FAR ADVERTISERS ARE ALSO DEPRIVED OF THE 
OPPORTUNITY TO PRESENT THEIR OWN REPRESENTATIONS TO THE ASA COUNCIL OR TO 



KNOW WHAT WAS CONSIDERED AND DISCUSSED DURING THE ADJUDICATION PROCEDURE. 
WHILST WE ACCEPT THAT THERE ARE SUFFICIENT OPPORTUNITIES TO PROVIDE WRITTEN 
SUBMISSIONS, THIS IS OFTEN INADEQUATE AS  
 

i) THE ABILITY TO EXPLAIN ISSUES, PARTICULARLY COMPLEX MATTERS SUCH AS 
PRICING DATA, CAN BE MUCH MORE EFFECTIVELY AND ACCURATELY EXPLAINED 
IN PERSON 

ii) WRITTEN SUBMISSIONS DO NOT AFFORD THE BEST OPPORTUNITY TO ASK 
QUESTIONS (BY THE ASA) AND PROVIDE RESPONSE (BY THE ADVERTISER) 

iii) WITHOUT A FACE TO FACE MEETING IT CAN BE DIFFICULT TO ASSESS WHETHER 
COMPLEX ISSUES HAVE BEEN FULLY UNDERSTOOD – ANY MISUNDERSTANDINGS 
ARE MORE LIKELY TO COME OUT DURING VERBAL COMMUNICATION 

iv) LACK OF UNDERSTANDING MIGHT MEAN THAT UNDUE WEIGHT IS BEING PLACED 
ON MATTERS WHICH ARE LESS RELEVANT. THIS COULD BE RESOLVED DURING 
ORAL REPRESENTATIONS WITH THE OPPORTUNITY TO PROVIDE EXPLANATION 
TAILORED TO THE IDENTIFIED MISUNDERSTANDINGS.  

v) THE ADVERTISER ACCUSED OF BREACHING THE CODE HAS NO VISIBILITY OF THE 
DECISION MAKING PROCESS INCLUDING THE TONE AND EXTENT TO WHICH THE 
ADVERTISER’S ARGUMENTS IN DEFENCE ARE ADEQUATELY MADE OR WHETHER 
THE ASA’S CASE IS PRESENTED MORE FAVOURABLY OR STRONGLY.  

 
THE CAP/ASA IS EFFECTIVELY THE LEGISLATOR, INVESTIGATOR, JUDGE AND ENFORCER OF 
THE CODES, AN UNHEALTHY AND UNACCEPTABLE MIX FOR A MANDATORY CODE SYSTEM.  
THERE IS A CLEAR NEED FOR SEPARATION OF POWERS. 
 
WE APPRECIATE THAT THERE IS A COST ASSOCIATED WITH ALLOWING BUSINESSES TO 
RESPOND ORALLY. HOWEVER, IN COMPLEX CASES, ASSESSING ‘GUILT’ ON A PAPER BASIS 
ALONE IS AN INADEQUATE MECHANISM. THIS IS PARTICULARLY SO GIVEN THE POTENTIAL 
SEVERITY AN UPHELD COMPLAINT CAN HAVE ON THE ADVERTISER IN PR TERMS AND THE 
ABILITY TO ADVERTISE, ESPECIALLY WHERE THE ADVERTISER IS LIKELY TO HAVE INVESTED 
SIGNIFICANTLY IN AN ADVERTISING CAMPAIGN. TO THIS END, WE SUBMIT IT IS VITAL THAT 
ORAL HEARINGS BE PERMITTED IN COMPLEX CASES AND GREATER TRANSPARENCY BE 
PERMITTED IN ALL CASES GENERALLY. THIS WOULD PERMIT EFFICIENT REMOVAL OF ANY 
ASPECTS OF CONFUSION, ALLOW QUESTIONS TO BE ANSWERED AND OVERALL RAISE THE 
INVESTIGATING TEAMS’ KNOWLEDGE OF THE ISSUES AT HAND.  
 
BASED ON EXPERIENCE, THE ASA IS OFTEN UNWILLING TO ENGAGE WITH ADVERTISERS IN 
THIS WAY DESPITE THE FACT THAT THIS OPPORTUNITY IS AFFORDED IN THE COURTS AND WITH 
OTHER ENFORCEMENT AREAS. 
 
 THE CODE SHOULD BE INTERPRETED USING PROPER LEGAL PRINCIPLES TO ENSURE 

CERTAINTY 
 
IN CIRCUMSTANCES WHERE THE ASA IS INTERPRETING THOSE PARTS OF THE CAP CODE THAT 
ARE INTENDED TO REFLECT EXISTING LEGISLATION, STAFF SHOULD BE ADEQUATELY TRAINED 
IN BASIC LEGAL PRINCIPLES E.G. APPLYING DEFINITIONS AND TURNING TO COMMON 
MEANINGS IN THE ABSENCE OF SUCH. WHILST THE ASA IS UNABLE TO TAKE ON THE ROLE OF 
A COURT OF LAW, A SELF-REGULATORY SYSTEM SHOULD BE IMPLEMENTED IN A WAY THAT 
ENSURES THE OUTCOME IS LIKELY TO BE BROADLY COMPARABLE WITH THAT OF A COURT. 
THIS ENSURES CERTAINTY FOR ADVERTISERS AND PREVENTS UNNECESSARY BURDENS WHICH 
ARISE IF A CAMPAIGN IS PREPARED WITH ALL DUE REGARD TO THE LAW BUT THE ASA TAKES 
ITS OWN, INCONSISTENT OR NARROWER VIEW.   
 



WE SUBMIT THAT, BASED ON THE CURRENT SYSTEM OF DECISION MAKING, IT IS NEARLY 
IMPOSSIBLE TO PREDICT WITH ANY CERTAINTY HOW THE ASA MIGHT VIEW A PARTICULAR 
ADVERT, DESPITE CLOSE REGARD TO THE LEGISLATION AND CODE. THIS FUNDAMENTAL LACK 
OF CERTAINTY IMPOSES EXCESSIVE BURDENS ON ADVERTISERS. WE ACCEPT THAT THE COPY 
ADVICE TEAM HAS A ROLE TO PLAY, BUT IN ALL PRACTICALITY, THIS IS NOT A REALISTIC 
OPTION FOR AN ADVERTISER THAT PRODUCES A SIGNIFICANT LEVEL OF ADVERTISING TO VERY 
TIGHT DEADLINES. AND, IN ANY EVENT, AN ADEQUATE SYSTEM SHOULD BE SUFFICIENTLY 
CLEAR THAT THERE IS NO NEED FOR RECOURSE TO COPY ADVICE. 

 
ON A RELATED NOTE, WHILST OUR EXPERIENCE OF WORKING WITH CLEARCAST AND RACC IS 
VERY POSITIVE, WE ARE DISAPPOINTED THAT PRE-CLEARANCE DOES NOT PROVIDE THE SAME 
ASSURANCE OF LIKELY (ALTHOUGH NOT GUARANTEED) COMPLIANCE WITH THE CODE THAT 
COPY ADVICE PROVIDES. THIS IS CONFUSING WHEN CLEARCAST AND RACC ARE ENFORCING 
THE SAME LEGISLATION AND CODES.  THERE APPEARS TO BE NO LOGICAL REASON FOR THIS 
DISTINCTION IN APPROACH AND WE REQUEST THAT THIS DISCREPANCY BE RECTIFIED SO THAT 
GREATER COMFORT CAN BE OBTAINED FROM BROADCAST CLEARANCE. 
 
 NEW ISSUES AND MATTERS OF IMPORTANCE SHOULD BE MANAGED OUTSIDE OF RULINGS 
 
THERE IS AN INHERENT BIAS AGAINST LARGE ADVERTISERS WHEN THE ASA DETERMINES 
THAT A NEW ISSUE HAS COME TO LIGHT (E.G. TECHNOLOGICAL DEVELOPMENTS WHICH 
REQUIRE A NEW TERM OR CONDITION TO BE ADDED) OR MAKING CLEAR THAT A PARTICULAR 
ISSUE IS IMPORTANT E.G. WHAT GOES BEYOND ACCEPTABLE IN A TASTE AND DECENCY 
CONTEXT. WE ACCEPT THAT IT IS IMPORTANT FOR THESE ISSUES TO BE CLARIFIED SO THAT 
ADVERTISERS COMPLY FOR FUTURE ADS. HOWEVER, THESE DECISIONS SHOULD NOT BE TAKEN 
IN THE CONTEXT OF AN INDIVIDUAL ADVERTISER COMPLAINT, PARTICULARLY WHERE THE 
ADVERTISER WOULD HAVE HAD LITTLE REALISTIC OPPORTUNITY TO KNOW IN ADVANCE THAT 
THEIR ADVERT WOULD HAVE BEEN NON-COMPLIANT. THE EXISTING ASA APPROACH IS 
FUNDAMENTALLY DETRIMENTAL TO THOSE ADVERTISERS THAT PRODUCE LARGE VOLUMES OF 
ADVERTISING AND WHOSE ADS ARE THEREFORE MORE LIKELY TO RAISE THOSE NEW AND 
IMPORTANT ISSUES FIRST. 
 
 THERE IS NO ADEQUATE MECHANISM FOR APPEAL 
 
THERE NEEDS TO BE AN ADEQUATE LEGAL APPEAL SYSTEM TO A BODY WHICH RECOGNISES 
ALL OF THE STANDARDS MENTIONED ABOVE.  AT PRESENT, THE INDEPENDENT REVIEWER’S 
POWERS ARE LIMITED TO REQUIRING THE ASA COUNCIL TO RE-OPEN ITS DELIBERATIONS; 
THERE IS NO POWER TO RATIFY OR OVERTURN AN ADJUDICATION.  THIS IS SURPRISING, GIVEN 
THE IMPLICATIONS OF AN ADVERSE ADJUDICATION BY THE ASA COUNCIL, NOT LEAST THE 
POTENTIAL DAMAGE TO THE REPUTATION OF THE ADVERTISER.  THE CODES ENFORCEMENT 
PROCESS SHOULD INCLUDE A PROPER JUDICIAL PROCEDURE FOR HEARING APPEALS AGAINST 
ADJUDICATIONS. 
 
THE CAP AND ASA ASSUME RESPONSIBILITY ACROSS A VERY WIDE RANGE OF AREAS THAT GO 
TO THE HEART OF CONSUMER PROTECTION. THE CAP AND ASA REMIT HAS THE POTENTIAL 
TO AND DOES IMPACT SIGNIFICANTLY ON THE DAY TO DAY RUNNING OF A BUSINESS. IN THIS 
CONTEXT IT IS VITAL THAT THE CODES ARE DRAFTED TO ENSURE THE CORRECT BALANCE 
BETWEEN CONSUMER PROTECTION AND HAMPTON COMPLIANT REGULATION. EQUALLY, THE 
ASA SHOULD EMPLOY THE HIGHEST STANDARDS IN ALL OF ITS DECISION MAKING AND WE 
REQUEST THAT OUR CONCERNS BE ADDRESSED IN THE INTERESTS OF CONSUMERS AND 
BUSINESS ALIKE. 

 
SHOULD CAP AND ASA FIND IT OF ASSISTANCE, WE ARE HAPPY TO MEET TO DISCUSS OUR 
RESPONSE IN FURTHER DETAIL. 



 
 



 
ANNEX 
COMMENTS ON THE CODE PROVISIONS 
 
WE HAVE TAKEN THE OPPORTUNITY TO PROVIDE COMMENTS ON THE SPECIFIC QUESTIONS 
RAISED AS WELL AS THE CODE PROVISIONS MORE GENERALLY. THESE INCLUDE WHERE THE 
CODE PROVISIONS MAY ALREADY BE IN EXISTENCE AND NO CHANGES ARE PROPOSED. AS THE 
CAP IS CONDUCTING A ‘ROOT AND BRANCH’ REVIEW OF THE CODE, WE TRUST THAT EQUAL 
WEIGHT WILL BE GIVEN TO ALL COMMENTS.  
 
FOR EASE OF REFERENCE, WHERE OUR COMMENTS RELATE TO A SPECIFIC QUESTION IN THE 
CONSULTATION, THE QUESTION NUMBER HAS BEEN INCLUDED. 
 
DEFINITIONS/SCOPE 
 
AS STATED ABOVE AND REFLECTED BELOW, THE DEFINITIONS SECTIONS OF THE CODES 
AND/OR THE RELEVANT SECTION SHOULD REFLECT THE DEFINITIONS CONTAINED IN THE 
CORRESPONDING LEGISLATION.  FAILURE TO DO SO IS TO REFLECT ONLY PART OF THE LAW 
AND INTRODUCES UNACCEPTABLE UNCERTAINTY FOR ADVERTISERS. 
 
IN PARTICULAR, THE CODES SHOULD INCLUDE A DEFINITION OF ADVERTISEMENT. WHERE 
THIS TERM IS COVERED BY EXISTING LEGISLATION THE CODES SHOULD ALIGN WITH THE 
DEFINITIONS OR CONCEPTS CONTAINED IN THAT LEGISLATION E.G. THE BUSINESS 
PROTECTION AND CONSUMER PROTECTION REGULATIONS. WHAT IS AN ADVERTISEMENT 
GOES TO THE HEART OF THE CODE AND FAILURE TO INCLUDE A CLEAR DEFINITION PROVIDES 
THE CAP AND ASA WITH ARBITRARY, SUBJECTIVE OPPORTUNITY TO EXPAND ITS REMIT AT 
THE EXPENSE OF BUSINESS WHICH IS DEPRIVED OF CERTAINTY.  
 
PART 2 SECTION 3 – MISLEADING 
 
OUR OVERALL COMMENT IS THAT THIS SECTION OF THE CODE SHOULD BE DRAFTED WITH 
EXPLICIT REFERENCE TO THE TERMINOLOGY, CONCEPTS AND DEFINITIONS USED IN THE 
CONSUMER PROTECTION REGULATIONS INCLUDING ‘AVERAGE CONSUMER’, 
‘TRANSACTIONAL DECISION’ AND, FOR THE PURPOSE OF THIS SECTION ‘PRODUCT’. FURTHER, 
ANY ‘LIKELY EFFECT’ ON CONSUMERS AS STATED IN THE PRINCIPLES SECTION SHOULD BE 
DETERMINED BY REFERENCE TO THE ‘LIKELY EFFECT ON THE AVERAGE CONSUMER TAKING 
OR DECIDING NOT TO TAKE A TRANSACTIONAL DECISION’ OR TO PURSUE A PARTICULAR 
COURSE OF CONDUCT. 
 
QUESTION 3: WE DISAGREE THAT RULE 3.10 SHOULD BE INCLUDED IN THE CODE. A 
REQUIREMENT THAT QUALIFICATIONS MUST BE CLEAR TO CONSUMERS WHO SEE OR HEAR THE 
MARKETING COMMUNICATION ONLY ONCE GOES FAR BEYOND WHAT IS REQUIRED FROM THE 
CONSUMER PROTECTION REGULATIONS WHICH STATE THAT ADVERTISERS SHOULD PRESUME 
THAT THE AVERAGE CONSUMER IS REASONABLY OBSERVANT AND CIRCUMSPECT. THIS IS AN 
ONEROUS REQUIREMENT AND IS PARTICULARLY UNJUSTIFIED FOR PRINT MEDIA WHERE THE 
CONSUMER WILL HAVE THE OPPORTUNITY TO READ THE TERMS MORE THAN ONCE IF SO 
DESIRED AND TO MAKE REFERENCE TO OTHER SOURCE MATERIALS, E.G. A WEBSITE.  
 
CLAUSE 3.4.2: THE REQUIREMENT TO STIPULATE THE GEOGRAPHICAL ADDRESS OF THE 
MARKETER SHOULD ONLY BE REQUIRED WHERE THIS IS ‘NOT ALREADY APPARENT FROM THE 
CONTEXT’ OF THE ADVERT AS RECOGNISED BY THE CONSUMER PROTECTION REGULATIONS. 
FOR EXAMPLE, WHILST IT MAY BE RELEVANT FOR A SOLE TRADER OPERATING IN A SPECIFIC 
LOCATION TO STATE ITS GEOGRAPHICAL ADDRESS, IN A STANDARD TESCO AD IT SEEMS 
UNNECESSARY TO INCLUDE THE REGISTERED OFFICE ADDRESS CONSIDERING THAT OUR 



BRAND WILL BE CLEAR AND CONSUMERS ARE EASILY ABLE TO DETERMINE OUR CONTACT 
DETAILS IF NECESSARY.  SUCH A REQUIREMENT IS THEREFORE OVER-BURDENSOME AND 
UNNECESSARY FOR MOST ADVERTISEMENTS. 
IT IS IMPORTANT THAT THE CODES DO NOT GO FURTHER THAN THE LAW IN IMPOSING 
INFORMATION REQUIREMENTS.  IT SHOULD ONLY BE A BREACH OF THE CODES TO OMIT 
INFORMATION IN SUCH A WAY THAT THE CONSUMER IS MISLED BY NOT HAVING IT. 
 
 
QUESTION 4: CLAUSE 3.11: WE AGREE THAT CONSUMERS MUST NOT BE MISLED BY 
ADVERTISING, BUT BASED ON THE CONSUMER PROTECTION REGULATIONS THE ‘AVERAGE 
CONSUMER’ SHOULD BE ASSESSED AS A PERSON WHO IS REASONABLY CIRCUMSPECT AND 
OBSERVANT.  THEREFORE IN OUR VIEW THIS CLAUSE, REQUIRING ADVERTS NOT TO 
EXAGGERATE PERFORMANCE, WOULD APPEAR TO GO BEYOND WHAT IS REQUIRED BY THE 
LAW.  FOR EXAMPLE, PROVIDED ADVERTISING CLEARLY AND PROMINENTLY STATES ANY 
LIMITATIONS E.G. SPEED OR THAT GRAPHICS/IMAGES HAVE BEEN ENHANCED, WE DO NOT 
BELIEVE THERE IS RISK OF CONSUMER HARM.  
 
QUESTION 5: CLAUSE 3.28.3: WE DISAGREE WITH THE REQUIREMENT IN THIS CLAUSE THAT 
ADVERTS MUST STATE ANY AGE RESTRICTIONS.  AS A RETAILER WE INVEST HEAVILY IN OUR 
SYSTEMS TO ENSURE THAT AGE RESTRICTED PRODUCTS ARE NOT SOLD TO PERSONS 
UNDERAGE. THIS IS ANOTHER REQUIREMENT THAT IS DISPROPORTIONATE – FAILURE TO 
INCLUDE THIS INFORMATION DOES NOT MAKE AN ADVERTISEMENT MISLEADING.  
 
CLAUSE 3.17: THE REQUIREMENT THAT PRICE STATEMENTS MUST NOT MISLEAD BY UNDUE 
EMPHASIS IS UNCLEAR AND IS A PRIME EXAMPLE OF THE CODES GOING WELL BEYOND THE 
REQUIREMENTS OF LAW IN THE CONSUMER PROTECTION REGULATIONS.  ALTHOUGH 
GUIDANCE ON PRICE INDICATIONS HAS BEEN PUBLISHED, IT IS NOT MANDATORY.  ON THIS 
BASIS THE CLAUSE SHOULD BE AMENDED OR DELETED ACCORDINGLY. 
 
CLAUSE 3.28:  THIS SHOULD BE AMENDED TO REFLECT THE CONSUMER PROTECTION 
REGULATIONS WHICH STATE THAT REGARD MUST BE HAD TO THE PRODUCT, THE SCALE OF 
THE ADVERTISING AND THE PRICE OFFERED. 
 
PART 2 SECTION 8 – SALES PROMOTIONS 
 
GENERALLY, WE BELIEVE THIS SECTION IS CONFUSING AS IT COMBINES RULES FOR SALES 
PROMOTIONS (E.G. MONEY-OFF OFFERS) WITH COMPETITIONS. WHILST THERE IS SOME 
SIMILARITY BETWEEN THE TWO TYPES OF ‘OFFER’ THERE IS A SUFFICIENT NUMBER OF 
DIFFERENCES IN THE APPLICABILITY OF THE RULES THAT THE SECTION SHOULD, IN OUR VIEW, 
BE SPLIT MORE CLEARLY.  
 
IF IT IS NOT INTENDED THAT SIMPLE PRICE CUT OFFERS AND THE LIKE ARE TO BE GOVERNED 
BY THESE RULES, A DEFINITION OF “SALES PROMOTION” SHOULD MAKE THIS CLEAR.  
 
A FEW EXAMPLES OF THE RULES WHICH ARE MORE APPROPRIATE TO COMPETITIONS BUT 
WHICH DON’T EASILY FIT WITH PRICE PROMOTIONS INCLUDE: 
 

 8.14 – 8.16 ‘ADMINISTRATION’  
 8.17 – SIGNIFICANT CONDITIONS FOR PROMOTIONS (THERE WILL BE SOME OVERLAP 

WITH PRICE PROMOTIONS, BUT THIS IS LIMITED E.G. 8.17.1)  
 
IN THE ‘PRINCIPLES’ SECTION WE WOULD WELCOME CLARITY AS TO WHAT A ‘PREMIUM 
OFFER’ IS. WITHOUT FURTHER DEFINITION THIS COULD MEAN AN OFFER AVAILABLE VIA A 



PREMIUM RATE TELEPHONE NUMBER AND/OR AN OFFER RELATED TO A PREMIUM PRODUCT 
E.G. TESCO FINEST PIZZA.  
 
CLAUSE 8.4: IT IS UNNECESSARY FOR THE CODE TO STATE THAT ‘ALCOHOL MUST NOT BE ON 
PROMOTION TO ANYONE UNDER 18 YEARS’. THE LAW ALREADY GOES MUCH FURTHER THAN 
THIS BY PREVENTING THE SALE OF ALCOHOL TO PERSONS UNDER 18 YEARS. 
 
CLAUSE 8.12: THE REQUIREMENT TO OFFER A SUBSTITUTE PRODUCT WHERE AVAILABILITY 
ISSUES ARISE SHOULD ONLY APPLY WHERE THIS IS PRACTICABLE OR REASONABLE. AS A 
RETAILER WE TAKE ALL REASONABLE STEPS TO ENSURE THE AVAILABILITY OF OUR PRODUCTS 
DURING A PROMOTION. OUR PROMOTIONS OFTEN INVOLVE VERY SIGNIFICANT VOLUMES OF 
PRODUCTS AND IN THOSE CIRCUMSTANCES IT IS HIGHLY IMPRACTICAL COMMERCIALLY AND 
IN TERMS OF OBTAINING STOCK TO ENSURE SUFFICIENT AVAILABILITY OF A SECOND, 
SUBSTITUTE PRODUCT. THIS WOULD, IN EFFECT, IMPOSE A REQUIREMENT ON RETAILER TO 
PLAN TWO PROMOTIONS. YET AGAIN, THIS IS BEYOND WHAT THE LAW REQUIRES AND IS A 
HIGHLY DISPROPORTIONATE BURDEN. 
 
8.17.4 ‘CLOSING DATES’: IT IS IMPORTANT TO RECOGNISE THAT GREATER FLEXIBILITY NEEDS 
TO BE APPLIED TO PRICE PROMOTIONS IN RELATION TO CLOSING DATES. EVEN WHERE ALL 
REASONABLE STEPS HAVE BEEN TAKEN TO PLAN A PROMOTION, RESIDUAL STOCK LEVELS AND 
UNANTICIPATED HIGH VOLUMES OF SALES MAY NECESSITATE CHANGING A PROMOTION END 
DATE AND, PROVIDED THE CONSUMER IS NOT MISLED, THIS SHOULD BE PERMISSIBLE. IN SOME 
CIRCUMSTANCES, STATING A PROMOTION END DATE CAN PUT RETAILERS AT A 
DISADVANTAGE BY REVEALING OFFER LENGTHS TO COMPETITORS. PROVIDED OFFERS RUN 
FOR A REASONABLE PERIOD ONCE THEY HAVE BEEN ADVERTISED AND CONSUMERS ARE NOT 
THEREFORE DISADVANTAGED, MANY OF THE RULES REGARDING CLOSING DATES SHOULD 
NOT, WE SUBMIT, APPLY TO PRICE PROMOTIONS. WE NOTE THAT THIS MAY BE THE INTENTION 
BEHIND CLAUSE 8.17.4A BUT THE WORDING OF THIS RULE IS CURRENTLY UNCLEAR. WE 
REQUEST THAT CAP REVISE THE WORDING SO THAT THIS REQUIREMENT IS MADE MORE 
CERTAIN. 
 
CLAUSE 8.18: WE AGREE THAT, AS PER THE CONSUMER PROTECTION REGULATIONS, 
ADDITIONAL INFORMATION CAN BE CONTAINED ELSEWHERE IF TIME OR SPACE IN AN ADVERT 
IS LIMITED. HOWEVER, THE PHRASE ‘EASILY ACCESSIBLE’ IS OPEN TO INTERPRETATION AND, 
IN THE INTERESTS OF CERTAINTY, WE WOULD WELCOME CONFIRMATION THAT THIS INCLUDES 
WEBSITES. 
 
QUESTION 25 - CLAUSE 8.26: WE AGREE WITH THE CAP CODES THAT THE WINNING ENTRY 
SHOULD BE SELECTED BY AN INDEPENDENT PERSON. HOWEVER, IN OUR VIEW IT IS SUFFICIENT 
THAT THE JUDGE BE INDEPENDENT FROM THE POOL OF ENTRANTS. THERE APPEARS TO BE NO 
REASONABLE JUSTIFICATION FOR THE JUDGE TO BE INDEPENDENT OF THE PROMOTER AND 
INTERMEDIARIES. FOR EXAMPLE, IF A STORE RAN A COMPETITION FOR CUSTOMERS’ CHILDREN 
TO DRAW A PICTURE, THERE APPEARS TO BE NO JUSTIFIABLE REASON WHY THE STORE 
MANAGER AND ANOTHER EMPLOYEE SHOULD NOT BE ENTITLED TO SELECT THE WINNER 
PROVIDED THAT THEIR FAMILY AND/OR FRIENDS ARE NOT ENTRANTS.  
 
SECTION 9 – DISTANCE SELLING 
 
OVERALL WE BELIEVE THERE ARE MANY EXAMPLES IN THIS SECTION OF THE CAP EXTENDING 
ITS REMIT BEYOND REGULATION OF ADVERTISING. FOR EXAMPLE, INFORMATION TO BE 
SUPPLIED BY TIME OF DELIVERY (9.2), TIMESCALES FOR FULFILLING ORDERS (9.3) AND 
REFUNDING MONEY (9.4).  
 



WE HAVE NO CONCERN WITH THESE REQUIREMENTS IN PRINCIPLE, WHICH ARE BROADLY 
REFLECTIVE OF EXISTING DISTANCE SELLING RULES. HOWEVER, WE SEE NO ROLE FOR CAP 
AND ASA IN ADMINISTERING DISTANCE SALES, AN AREA WHICH IS WHOLLY UNRELATED TO 
ADVERTISING. 
 
SECTION 15 – FOOD, DIETARY SUPPLEMENTS AND ASSOCIATED HEALTH AND NUTRITION 

CLAIMS 
 
QUESTION 56 - CLAUSE 15.11.1: THE CODE SHOULD INCLUDE A DEFINITION OF INFANT AND 
FOLLOW-ON FORMULA. THOSE DEFINITIONS SHOULD BE IDENTICAL TO THOSE CONTAINED IN 
THE INFANT FORMULA REGULATIONS.  
 
 
SECTION 18 - ALCOHOL 
 
DEFINITION - THE CODE SHOULD BE AMENDED TO MAKE IT CLEAR THAT ALCOHOLIC DRINKS 
ARE THOSE OVER 1.2%, NOT AT

 

 1.2%, THE LATTER ALREADY BEING CONTAINED IN THE 
DEFINITION OF NON-ALCOHOLIC DRINKS. 

QUESTION 62 - CLAUSE 18.9: WE SUPPORT THE CHANGES TO THIS CLAUSE BUT NOTE THAT THE 
WORDING DIFFERS BETWEEN THE CONSULTATION QUESTION SECTION ON PAGE 84 AND THE 
PROPOSED NEW CODE ON PAGE 168. IN OUR VIEW THE WORDING CONTAINED ON PAGE 84 IS 
CLEARER. 
 
 



Question 9 
 
i) Taking into account CAP’s general policy objectives, do you agree that CAP’s 
rules on misleading are necessary and easily understandable?  If your answer is 
no, please explain why. 
 
ii) On consideration of the mapping document in Annex 2, can you identify any 
changes from the present to the proposed rules that are likely to amount to a 
significant change in advertising policy and practice, are not reflected here and 
that should be retained or otherwise be given dedicated consideration? 
 
III) DO YOU HAVE OTHER COMMENTS ON THIS SECTION? 
 
 
DRAFT RESPONSE 
 
IN RESPONSE TO QUESTION 9, I WISH TO PROPOSE THE ADDITION OF A NEW 
RULE (TO BE NUMBERED AS APPROPRIATE) WHICH WOULD ENSURE THAT 
PREGNANCY COUNSELLING SERVICES DO NOT MISLEAD VULNERABLE WOMEN BY 
OMITTING TO MENTION IF ABORTION SERVICES ARE NOT OFFERED. 

The Report of the House of Commons Science and Technology Committee on the 
Scientific Developments Relating to the Abortion Act 1967 recommended: ‘to ensure 
that no patients are misled, we … recommend that the Government consider ways of 
ensuring that all those claiming to offer pregnancy counselling services … indicate 
clearly in their advertising that they do not support referral for abortion.’ 

The BCAP code Review proposes a new Rule 11.11 which covers this point, and I 
strongly believe that this should be extended to be clearly included on the revised 
CAP Code, therefore ensuring that printed advertisements and posters will meet the 
same criteria.  













































 



 
THE EUROPEAN VERY LOW CALORIE DIET (VLCD) INDUSTRY GROUP IS THE EUROPEAN TRADE BODY FOR 
MANUFACTURERS AND DISTRIBUTORS OF VLCD PRODUCTS, WHICH PROVIDE WEIGHT LOSS PROGRAMMES 
DESIGNED FOR THE VERY OVERWEIGHT AND OBESE, PRIMARILY THOSE WITH A BODY MASS INDEX GREATER 
THAN 30. 
 
VLCDS ARE FORMULA FOOD DIET PROGRAMMES PROVIDING BETWEEN 400-800 KCALS PER DAY WHICH 
CONTAIN CAREFULLY FORMULATED AMOUNTS OF ENERGY, PROTEIN, CARBOHYDRATE, FAT, FIBRE AND ALL 
ESSENTIAL MICRO-NUTRIENTS. THEY ARE ALSO NUTRITIONALLY BALANCED, AND ARE DESIGNED TO REPLACE 
MORE TRADITIONAL MEALS TO GIVE EFFECTIVE WEIGHT LOSS AT PREDICTABLE RATE. THEY ARE FORMULATED 
TO ENSURE COMPLIANCE WITH ALL RELEVANT LEGISLATION AND TO ENSURE CLIENT WELL-BEING. 
 
VLCDS ARE AIMED PRIMARILY AT THOSE WITH SEVERE WEIGHT PROBLEMS (TYPICALLY A BMI OF 30 OR MORE) 
AND PROVIDE AN OPPORTUNITY TO HELP THEM MAKE CHANGES IN THEIR DIET WHICH ALLOW THEM TO ADOPT 
HEALTHIER LIFESTYLES IN THE LONG-TERM. 
 
PEOPLE CHOOSING TO USE A VLCD WILL RECEIVE ADVICE FROM SPECIALLY TRAINED COUNSELLORS ON 
WHICH PROGRAMMES ARE AVAILABLE AND HOW TO USE THEM PROPERLY. TYPICALLY PROGRAMMES ALSO 
INVOLVE NOTIFICATION OF THE CLIENT’S MEDICAL PRACTITIONER PRIOR TO COMMENCEMENT OF THE 
PROGRAMME. 
 
THE VLCD INDUSTRY GROUP WOULD LIKE TO THANK YOU FOR THIS OPPORTUNITY TO COMMENT ON THE 
REVISION OF THE CAP CODE, WHICH WE WELCOME AS A NECESSARY STEP IN ENSURING THAT THE RULES 
REMAIN RELEVANT AND UP-TO-DATE. 
 
PLEASE FIND BELOW OUR SPECIFIC COMMENTS: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SECTION 13: WEIGHT CONTROL AND SLIMMING 
 
TARGETING THE OBESE 
 
QUESTION 40 
 
GIVEN CAP’S POLICY CONSIDERATION, DO YOU AGREE IT IS JUSTIFIED TO ALLOW MARKETING 
COMMUNICATIONS FOR NON-PRESCRIPTION MEDICINES THAT ARE INDICATED FOR OBESITY AND THAT REQUIRE 
THE INVOLVEMENT OF A PHARMACIST IN THE SALE OR SUPPLY OF THE MEDICINE TO TARGET PEOPLE WHO ARE 
OBESE?  IF YOUR ANSWER IS NO, PLEASE EXPLAIN WHY? 
 
WE FEEL THAT ALLOWING FOR OBESE PEOPLE TO BE TARGETED IS A POSITIVE MOVE. HOWEVER, BY ALLOWING 
NON-PRESCRIPTION MEDICINES TO TARGET OBESE PEOPLE, BUT PREVENTING FOOD PRODUCTS FROM DOING 
THE SAME, A PARADOX IS CREATED WHEREBY FOOD PRODUCTS ARE NOW FACING HARSHER ADVERTISING 
RESTRICTIONS THAN MEDICINES. THERE IS NO OBVIOUS REASON WHY FOOD PRODUCTS, ESPECIALLY THOSE 
WHICH ARE DESIGNED TO MEET DAILY NUTRITIONAL REQUIREMENTS AND ARE SUPERVISED BY TRAINED 
COUNSELLORS, SHOULD BE TREATED MORE STRICTLY THAN MEDICINES. 
 
WE UNDERSTAND THE NEED TO HAVE A POLICY IN PLACE THAT ENSURES THAT PEOPLE WHO USE OBESITY 
TREATMENTS ARE APPROPRIATELY ASSESSED AS TO THEIR SUITABILITY FOR THE TREATMENT AT EACH STAGE 



OF THE TREATMENT. VLCD INDUSTRY GROUP MEMBERS HAVE SUCH PROVISIONS IN PLACE BOTH AT THE 
START OF THE PROGRAMME AND THROUGHOUT THE DURATION TO MINIMISE ANY RISK OF HARM TO 
PARTICIPANTS. THESE INCLUDE SIGN OFF FROM A GP AT THE START OF THE PROGRAMME AND MONITORING 
OF PROGRESS THROUGHOUT THE DIET. THE PROGRAMMES ARE ALL DELIVERED BY SPECIALLY TRAINED 
COUNSELLORS WHO PROVIDE SUPPORT TO THE PARTICIPANTS AND ENSURE THEIR SAFETY. IN ADDITION, 
UNLIKE LOW CALORIE DIETS, VLCDS SOLD BY OUR MEMBERS ARE NOT FREELY AVAILABLE OVER THE 
COUNTER, BUT ARE ALWAYS SOLD THROUGH COUNSELLORS, WHO EXPLAIN THEIR USE AND ANSWER 
QUESTIONS FROM CONSUMERS ABOUT WHAT TO EXPECT WHEN USING VLCDS. 
 
BECAUSE OF THE ABOVE, WE MUST QUESTION WHY FOOD PRODUCTS SOLD BY TRAINED COUNSELLORS 
CANNOT BE TARGETED AT OBESE PEOPLE, LIKE NON-PRESCRIPTION MEDICINES. 
 
 
VERY LOW-CALORIE DIETS (VLCDS) 
 
QUESTION 42 
 
GIVEN CAP’S POLICY CONSIDERATION, DO YOU AGREE THAT RULE 13.7 SHOULD REFERENCE ‘OBESITY: THE 
PREVENTION, IDENTIFICATION, ASSESSMENT AND MANAGEMENT OF OVERWEIGHT AND OBESITY IN ADULTS AND 
CHILDREN” (2006) PUBLISHED BY THE NATIONAL INSTITUTE FOR HEALTH AND CLINICAL EXCELLENCE’ AND 
NOT GOVERNMENT COMA REPORT NO.31, THE USE OF VERY LOW CALORIE DIETS?  IF YOUR ANSWER IS 
NO, PLEASE EXPLAIN WHY?   
 
THE VLCD INDUSTRY GROUP AGREES THAT THE CAP CODE SHOULD BE UPDATED SO THAT IT REFERS TO THE 
MOST RECENT GUIDANCE. 
 
IT DOES, HOWEVER, RAISE THE ISSUE THAT THE NICE GUIDANCE SUGGESTS THAT VLCDS LESS THAN 
600KCAL/DAY SHOULD ONLY BE USED UNDER “CLINICAL SUPERVISION”. UNFORTUNATELY, THE GUIDANCE 
DOES NOT DEFINE WHAT CONSTITUTES “CLINICAL SUPERVISION”, WHICH LEADS TO A DEGREE OF UNCERTAINTY 
FOR OUR MEMBER COMPANIES AND THE WIDER VLCD INDUSTRY, AS WE CAN FORESEE THAT WHEN 
CONSIDERING SPECIFIC ADVERTS, THE ASA WILL NEED TO HAVE A DEFINITION OF WHAT CONSTITUTES 
“CLINICAL SUPERVISION”. HOWEVER, THE VLCD INDUSTRY GROUP, DOES NOT BELIEVE THE ASA IS THE 
APPROPRIATE BODY TO PROVIDE SUCH A DEFINITION.   
 
IN ADDITION TO THE ABOVE, WE WOULD ALSO LIKE TO POINT OUT THAT UNLIKE THE COMA REPORT, THE NICE 
GUIDANCE DOES NOT COVER FORMULATION ISSUES. WE FEAR THAT BY REMOVING THE REFERENCE TO COMA 
COMPLETELY, NEW COMPANIES ENTERING THE MARKET MAY NOT FEEL COMPELLED TO APPLY THE 
FORMULATION SUGGESTIONS CONTAINED WITHIN COMA, WHICH ARE CONSIDERED BEST PRACTICE BY THE 
VLCD INDUSTRY GROUP MEMBERS. 
 
WE WOULD ALSO LIKE TO STRESS THAT ALL OF OUR MEMBER COMPANIES REQUIRE OR STRONGLY 
ENCOURAGE PARTICIPANTS TO GET MEDICAL ADVICE BEFORE THEY START ON A VLCD PROGRAMME. IN 
ADDITION, OUR MEMBERS’ COUNSELLORS ALL RECEIVED DETAILED INSTRUCTION ON CONTRA-INDICATED 
MEDICAL CONDITIONS AND MEDICATIONS SO THAT THEY ARE WELL-PLACED TO SCREEN CLIENTS THROUGHOUT 
THE PROGRAMME AND TO ENSURE THAT RELEVANT ISSUES ARE RAISED WITH THE CLIENT’S GENERAL 
PRACTITIONER IF NEEDED.  
 
 
OTHER QUESTIONS 
 
QUESTION 43 
 
I) TAKING INTO ACCOUNT CAP’S GENERAL POLICY OBJECTIVES, DO YOU AGREE THAT CAP’S RULES, INCLUDED 
IN THE PROPOSED WEIGHT CONTROL AND SLIMMING SECTION ARE NECESSARY AND EASILY 
UNDERSTANDABLE?  IF YOUR ANSWER IS NO, PLEASE EXPLAIN WHY? 
 
II) ON CONSIDERATION OF THE MAPPING DOCUMENT IN ANNEX 2, CAN YOU IDENTIFY ANY CHANGES FROM THE 
PRESENT TO THE PROPOSED WEIGHT CONTROL AND SLIMMING RULES THAT ARE LIKELY TO AMOUNT TO A 
SIGNIFICANT CHANGE IN ADVERTISING POLICY AND PRACTICE AND ARE NOT REFLECTED HERE AND THAT 
SHOULD BE RETAINED OR OTHERWISE BE GIVEN DEDICATED CONSIDERATION? 



 
III) DO YOU HAVE OTHER COMMENTS ON THIS SECTION? 
 
 
III) WE WOULD LIKE TO ASSURE YOU THAT ALL THE PRODUCTS SOLD BY MEMBERS OF THE VLCD INDUSTRY 
GROUP COMPLY WITH THE RELEVANT LEGISLATION. OUR MEMBERS’ PROGRAMMES ARE SCIENTIFICALLY 
SOUND AND SUPPORTED BY UP TO DATE SCIENTIFIC RESEARCH, INCLUDING RIGOROUS TRIALS ON PEOPLE. AS 
WELL AS PROVIDING A COMPLETE MEAL CONTAINING ALL THE ESSENTIAL AMOUNTS OF MACRO NUTRIENTS, 
VITAMINS AND MINERALS, VLCD PROGRAMMES ARE DELIVERED BY COUNSELLORS WHO HELP THE USERS 
MAKING THE NECESSARY LONG TERM CHANGES TO THEIR DIET TO SUSTAIN WEIGHT LOSS ONCE THE VLCD 
PROGRAMME HAS FINISHED. 
 
OBESITY IS A FAST GROWING PROBLEM IN THE UK, AND IS ACCOMPANIED BY WIDE-SPREAD HEALTH PROBLEMS 
AS WELL AS AN ECONOMIC COST IN TERMS OF EXTRA MONEY SPENT ON HEALTHCARE, LOST PRODUCTIVITY 
AND INCREASED SICK DAYS AT WORK. WE BELIEVE THAT COMMERCIAL WEIGHT LOSS PROGRAMMES, 
INCLUDING THOSE PROVIDED BY OUR MEMBER COMPANIES, ARE VERY COST EFFECTIVE AND HAVE AN 
IMPORTANT ROLE TO PLAY IN HELPING PEOPLE TO LOSE WEIGHT AND SUSTAIN A HEALTHY WEIGHT IN THE LONG 
TERM. WITH THIS IN MIND, IT SIMPLY DOES NOT MAKE SENSE THAT RESPONSIBLE COMPANIES ARE NOT ABLE TO 
ADVERTISE THEIR PRODUCTS TO THOSE WHO COULD MOST BENEFIT FROM THEM. 
 
YOU MAY ALSO BE INTERESTED TO KNOW THAT THE INDUSTRY GROUP IS WORKING ON A CODE OF BEST 
PRACTICE, WHICH WILL PROVIDE THE ASA AND OTHER STAKEHOLDERS WITH A BETTER IDEA OF THE HIGH 
STANDARDS OUR MEMBERS COMPLY WITH WHILST PROVIDING THEIR VLCD PROGRAMMES. 
 
 
Section 15: Food, Dietary supplements and Associated Health and Nutrition claims 
 
Permitted nutrition and health claims 
 
QUESTION 52 
 
DO YOU AGREE CAP HAS CORRECTLY REFLECTED THE REQUIREMENTS OF ARTICLE 12(B) OF THE NHCR IN 
PROPOSED RULE 15.6 AND 15.6.6? IF YOUR ANSWER IS NO, PLEASE EXPLAIN WHY. 
 
THE VLCD INDUSTRY GROUP AGREES THAT RULES 15.6 AND 15.6.6 CORRECTLY REFLECT THE 
REQUIREMENTS OF ARTICLE 12(B) OF THE NHCR.  
 
WHEN INVESTIGATING AN ADVERTISING COMPLAINT RELATING TO THE ABOVE RULES, WE WOULD STRONGLY 
SUGGEST THAT THE ASA LIAISES WITH THE LOCAL TRADING STANDARDS OFFICE OF THE RELEVANT 
COMPANY.  WE THINK THE TSO’S INVOLVEMENT IS NECESSARY, AS THEY ARE THE ENFORCEMENT AGENCY IN 
CHARGE OF THE CORRECT IMPLEMENTATION OF THE NUTRITION AND HEALTH CLAIMS REGULATION AND OUR 
MEMBERS WILL ALREADY HAVE BEEN LIAISING WITH THEM TO ENSURE THAT THEY COMPLY WITH THE 
APPLICABLE RULES.  
 
 



 



CAP CODE REVIEW CONSULTATION: A RESPONSE FROM VOICE FOR CHOICE 
 
Voice for Choice is a national coalition of voluntary organisations working alongside the All-Party 
Parliamentary Pro-Choice and Sexual Health Group to campaign for a woman’s choice on 
abortion. Our members include Abortion Rights, Alliance for Choice Northern Ireland, Antenatal 
Results and Choices, British Pregnancy Advisory Service, Brook, Doctors for a Woman’s Choice 
on Abortion, Education for Choice, fpa (formerly the Family Planning Association), Irish Abortion 
Solidarity Campaign, Marie Stopes International, Pro-Choice Forum, Reproductive Health 
Matters. More information is available from www.vfc.org.uk 

AS INDICATED IN OUR COVERING NOTE, WE ARE SUBMITTING THIS RESPONSE TO THE CAP CODE REVIEW 
CONSULTATION BECAUSE WE ARE RECOMMENDING THAT THE POINTS MADE WITH REFERENCE TO THE 
BCAP CONSULTATION ARE ALSO APPLIED TO THE CAP CODE. THE POINTS MADE BELOW ARE EQUALLY 
APPLICABLE TO BROADCAST AND NON-BROADCAST ADVERTISING.  
 

QUESTION 147)  
‘DO YOU AGREE THAT TELEVISION ADVERTISEMENTS FOR CONDOMS SHOULD BE RELAXED FROM 
ITS PRESENT RESTRICTION AND NOT BE ADVERTISED IN OR ADJACENT TO PROGRAMMES 
COMMISSIONED FOR, PRINCIPALLY DIRECTED AT, OR LIKELY TO APPEAL PARTICULARLY TO 
CHILDREN BELOW THE AGE OF 10? IF YOUR ANSWER IS NO, PLEASE EXPLAIN WHY.’  
ANSWER TO QUESTION 147)  
YES.  
CONDOMS ARE IMPORTANT IN HELPING TO PREVENT UNINTENDED PREGNANCIES. THEY ARE THE 
ONLY CONTRACEPTIVE METHOD PROVEN TO REDUCE THE RISK OF ALL SEXUALLY TRANSMITTED 
INFECTIONS (STIS), INCLUDING HIViv

CHILDREN UNDER 10 WILL OBVIOUSLY NOT BE THE TARGET DEMOGRAPHIC FOR SUCH 
ADVERTISEMENTS, BUT IN ANY CASE, IT IS ACCEPTABLE THAT AS SUGGESTED, CONDOM 
ADVERTISING MAY NOT BE PERMITTED TO BE SCREENED IN, OR ADJACENT TO PROGRAMMES 
WHICH THIS AGE GROUP ARE LIKELY TO WATCH.  

. IN THE INTERESTS OF PUBLIC HEALTH, ADVERTISING FOR 
CONDOMS SHOULD BE LESS RESTRICTED.  

 
 

QUESTION 62)  
I)‘GIVEN BCAP’S POLICY CONSIDERATION, DO YOU AGREE THAT IT IS NECESSARY TO MAINTAIN A 
RULE SPECIFIC TO POST-CONCEPTION ADVICE SERVICES  
AND  
TO REGULATE ADVERTISEMENTS FOR PRE-CONCEPTION ADVICE SERVICES THROUGH THE GENERAL 
RULES ONLY?’ 

 
ANSWER TO QUESTION 62) I) 
YES- WE AGREE THAT IT IS NECESSARY TO MAINTAIN A RULE SPECIFIC TO POST-CONCEPTION 
ADVICE SERVICES. WE ALSO AGREE THAT ADVERTISEMENTS FOR PRE-CONCEPTION ADVICE 
SERVICES IN GENERAL SHOULD BE REGULATED THROUGH THE GENERAL RULES ONLY.  
HOWEVER, WE BELIEVE SPECIAL REGULATION IS REQUIRED FOR ADVERTISING ON PRE-
CONCEPTION ADVICE SERVICES REGARDING EMERGENCY CONTRACEPTION. 
 
ADVERTISING FOR PRE-CONCEPTION ADVICE ON EMERGENCY CONTRACEPTION REQUIRES 
SPECIAL REGULATION BECAUSE WOMEN WHO MAY RESPOND TO SUCH ADVERTISING ARE IN AN 
EXTREMELY TIME-SENSITIVE POSITION. THESE WOMEN MAY BE SEEKING TO AVOID PREGNANCY 
AFTER THEIR REGULAR CONTRACEPTION HAS FAILED, OR MAY NOT HAVE USED CONTRACEPTION, 
OR WERE FORCED TO HAVE SEX WITHOUT IT. EMERGENCY HORMONAL CONTRACEPTION (THE 

‘MORNING-AFTER’ PILL OR EC) IS EFFECTIVE ONLY WITHIN 72 HOURS OF UNPROTECTED SEX. 
EC IS MORE LIKELY TO PREVENT PREGNANCY THE SOONER IT IS TAKEN. TAKEN WITHIN 24 
HOURS AFTER UNPROTECTED SEX, EC WILL PREVENT UP TO 95% OF PREGNANCIES EXPECTED TO 
HAVE OCCURRED IF IT HAD NOT BEEN USED. IF EC IS TAKEN BETWEEN 49 TO 72 HOURS 
AFTERWARDS, IT WILL ONLY PREVENT UP TO 58% OF PREGNANCIES THAT WOULD HAVE BEEN 
EXPECTED TO OCCUR. AN EMERGENCY IUD (‘COIL’) FITTED WITHIN FIVE DAYS OF UNPROTECTED 
SEX CAN ALSO PREVENT PREGNANCY.v

 
  

http://www.vfc.org.uk/�


AT PRESENT THERE IS NO REQUIREMENT FOR SERVICES OFFERING PRE-CONCEPTION ADVICE TO 
MAKE IT CLEAR WHEN THEY DON’T PRESCRIBE EC. IT IS POSSIBLE THAT NON-EVIDENCE BASED 
PERSONAL ADVICE MAY BE OFFERED ABOUT EC. EC IS NEITHER IN MEDICAL TERMS, NOR IN UK 
LAW, AN ABORTION. HOWEVER, AMONGST CONTRASTING ETHICAL VIEWS, THERE IS AN ETHICAL 
VIEWPOINT THAT CONSIDERS THAT EC ‘CAUSES ABORTION’. MULTIPLE RESEARCH EVIDENCE 
ALSO DEMONSTRATES THAT MAKING EC MORE WIDELY AVAILABLE DOES NOT INCREASE 
COUPLES’ SEXUAL RISK-TAKING NOR DOES IT ADVERSELY AFFECT THE USE OF REGULAR, MORE 
RELIABLE CONTRACEPTION xviiivi, vii, viii,ix,x, xi, xii,xiii, xiv, xv, xvi,xvii, , xix, xx, xxi

 
 

WHILE WE WOULD SUPPORT THE RIGHT OF GROUPS TO OFFER NON-EVIDENCE BASED ADVICE 
ABOUT EC, WE BELIEVE IT IS NOT ETHICAL FOR ADVERTS TO REQUEST THAT WOMEN SHOULD 
CONTACT THEM TO DISCUSS EMERGENCY CONTRACEPTION, WITHOUT AT THE SAME TIME MAKING 
CLEAR THAT THEY WILL NOT PROVIDE EC. THIS MAY DELAY WOMEN FROM ACCESSING EC AT THE 
POINT WHEN IT IS MOST EFFECTIVE.  
 
WE SUGGEST THAT SIMILARLY TO THE PROPOSED REQUIREMENT IN QUESTION 62/11.11 
REGARDING CLARITY IN ADVERTISING RE NON-REFERRAL FOR ABORTION, THERE SHOULD BE 
CLARITY REQUIRED ON THE PART OF ADVERTISERS PROMOTING ADVICE SERVICES IN CONNECTION 
WITH EMERGENCY CONTRACEPTION. REQUIRED WORDING MIGHT STATE, FOR EXAMPLE, THAT 
‘WE DO NOT PRESCRIBE EMERGENCY CONTRACEPTION. THIS IS AVAILABLE FOR FREE FROM THE 
NHS. IT IS MOST EFFECTIVE AT PREVENTING PREGNANCY THE SOONEST IT IS TAKEN AFTER 
UNPROTECTED SEX, BUT CAN BE TAKEN WITHIN 72 HOURS. CALL NHS DIRECT ON 0845 4647.’  
 
SUCH A REQUIREMENT WOULD REFLECT THE CLARITY REQUIRED GIVEN THE URGENTLY TIME-
LIMITED NATURE OF THE TREATMENT. WE ALSO FEEL THAT ADVERTISING SHOULD NOTE THAT EC 
IS AVAILABLE FOR FREE. POSSIBLE USERS OF EC INCLUDE THOSE WITH LIMITED FINANCIAL 
RESOURCES, PARTICULARLY, BUT NOT EXCLUSIVELY YOUNG PEOPLE. THE COST OF THIS 
MEDICATION FROM A PHARMACIST IS AROUND £30 WHICH FOR SOME CAN BE PROHIBITIVE. IT IS 
IMPORTANT THAT PEOPLE WHO SEE ADVERTISEMENTS FOR EC DO NOT GAIN THE IMPRESSION 
THAT THIS IS A PRODUCT THAT IS SOLELY COMMERCIALLY AVAILABLE, GIVEN THE TIME LIMITED 
NATURE OF THE TREATMENT.  

 
 

QUESTION 62)  
II) ‘GIVEN BCAP’S POLICY CONSIDERATION, DO YOU AGREE THAT 11.11 SHOULD BE INCLUDED IN 
THE PROPOSED BCAP CODE?’  
(‘11.11: ADVERTISEMENTS FOR POST-CONCEPTION PREGNANCY ADVICE SERVICES MUST MAKE 
CLEAR IN THE ADVERTISEMENT IF THE SERVICE DOES NOT REFER WOMEN DIRECTLY FOR 
ABORTION. SEE ALSO RULE 11.9 AND SECTION 15 FAITH AND SECTION 16 CHARITIES.’) 
ANSWER TO QUESTION 62) II) 
YES. WE AGREE THAT IT IS NECESSARY TO MAINTAIN A RULE SPECIFIC TO POST-CONCEPTION 
ADVICE SERVICES. WE AGREE THAT 11.11 SHOULD BE INCLUDED IN THE PROPOSED BCAP CODE.  

PREGNANT WOMEN WHO MAY NEED INFORMATION AND SUPPORT ABOUT PREGNANCY OPTIONS 
SHOULD BE ABLE TO ACCESS THIS FROM NON-DIRECTIVE, INFORMED SOURCES. THESE MAY BE 
WOMEN WHO ARE UNSURE OF WHAT THEY WANT THE OUTCOME OF THE PREGNANCY TO BE, OR 
WOMEN WHO HAVE DECIDED THAT THEY NEED TO SEEK AN ABORTION. THIS SITUATION IS 
COMMON: THE ROYAL COLLEGE OF OBSTETRICIANS AND GYNAECOLOGISTS (RCOG) STATES 
THAT ‘AT LEAST ONE-THIRD OF BRITISH WOMEN WILL HAVE HAD AN ABORTION BY THE TIME THEY 
REACH THE AGE OF 45’xxii

ALL PATIENTS MUST BE ABLE TO MAKE FREE AND INFORMED DECISIONS ABOUT ACCESSING 
MEDICAL CARE. A REQUIREMENT AS PER SECTION 11.11 TO STATE CLEARLY IN ADVERTISING 
WHERE ABORTION REFERRAL IS NOT OFFERED WOULD BE WELCOME. CLARITY IN ADVERTISING IS 
PARTICULARLY NEEDED WHERE MEDICAL SERVICES NEED TO BE ACCESSED WITHIN A LIMITED 
TIME. AGENCIES OPPOSED TO ABORTION ARE ENTITLED TO GIVE ANTI-ABORTION VIEWS, BUT 
ADVERTISING MUST INDICATE WHAT THEIR SERVICE ACTUALLY CONSISTS OF, LEST WOMEN ARE 
UNNECESSARILY DELAYED FROM ANTENATAL CARE OR ABORTION CARE. SERVICES WHICH DO 
NOT REFER WOMEN FOR ABORTION (AND MAY HAVE A PHILOSOPHY AGAINST ABORTION) ARE NOT 

 



SUBJECT TO ANY REGULATORY OVERSIGHT. THE DEPARTMENT OF HEALTH’S ADVICE TO THE 
PUBLIC IS: ‘THERE ARE A NUMBER OF ORGANISATIONS ADVERTISED IN PHONE DIRECTORIES AND 
ON THE INTERNET OFFERING FREE PREGNANCY TESTING AND COUNSELLING. SOME OF THESE 
ORGANISATIONS DO NOT REFER WOMEN FOR TERMINATION OF PREGNANCY. WE WOULD ADVISE 
WOMEN TO CHECK THIS BEFORE MAKING AN APPOINTMENT’.xxiii 

SOME UNREGULATED SERVICES DO NOT ALWAYS PROVIDE QUALITY INFORMATION OR MAY NOT 
ALWAYS BE NON-DIRECTIVE IN THIS AREA. 

REQUIREMENTS FOR CLARITY IN ADVERTISING REGARDING ABORTION REFERRAL MAY HELP TO 
RESOLVE CONFUSION WHERE ANTI-CHOICE CENTRES NAME THEMSELVES VERY SIMILARLY TO 
DEPARTMENT OF HEALTH-REGISTERED PREGNANCY ADVISORY BUREAUX (PABX), OR 
ESTABLISH THEMSELVES GEOGRAPHICALLY CLOSE TO REGISTERED PABX.  

WE NOTE THAT THE PROTECTIONS AFFORDED BY THE PROPOSED REGULATION IN THE BCAP 
CONSULTATION WOULD ONLY APPLY TO BROADCAST ADVERTISING. WE FEEL THIS MUST BE 
ACCOMPANIED BY EQUIVALENT REQUIREMENTS REGARDING NON-BROADCAST ADVERTISING. 
WE WILL BE RESPONDING ACCORDINGLY TO THE CAP CONSULTATION TO HIGHLIGHT THIS 
NEED. 
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